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OBIIAA XAPAKTEPUCTHUKA PABOTbBI

Axmyanvhocms BEIOpAaHHOM TEMBI 3aKJIIOYAETCS B TOM, YTO 3aKJIIOYEHUE Opaka
MpejCcTaBiIsieT co0ol 0coObld mpolecc, BICKYIIMH 3a coOO0M BO3HHKHOBEHHE
MHOXXECTBa IpaB U O0sA3aHHOCTEH C OO0EMX CTOPOH HOBOHM suYelKH o0OIIecTBa.
Hacrtynnenue 00s13aTebCTB MEXAY CYIpyraMu BiieueT 3a cOO0M HEOOXOAUMOCTh UX
yperyJIMpoOBaHUsT HE TOJBKO BHYTPU ITOM s4Yeliku oOImecTBa, HO U C
3aKOHO/IATEIbHOW TOUKHU 3peHusl. B JaHHOM acrnekTe Hanbojiee BaXKHBIMU OCTAIOTCS
BOIIPOCHI MOCTPOEHUSI UMYIECTBEHHBIX OTHOIICHUN MEXIY CYNpyramu, KOTOphIE B
HACTOSIIIIEE BpPEMSl  PEryJupyrOTCS HOPMaMU CEMEHHOTO M TPaKJaHCKOTO
3aKOHOJIATENIbCTBA.

Bpaunblii 1OroBop BHICTYMAeT CPABHUTEIHLHO HOBBIM MPABOBBIM HHCTHUTYTOM,
PETYJIUPYIONIUM BONPOCHl HMMYIIECTBEHHOTO XapakTepa, U CBOUM MPEIMETOM
3aTparvBaroOlUi MHTEPECHI JIUI], YK€ HaXOISAIIUXCS B Opake, WM BCTYMAIOIIUX B
3akoHHBIH Opak. Kak mpaBoBasi kareropus, OpayHblii JOTOBOp MPUOOpETAET BCIO
OOJIBIIYIO MOMYJISIPHOCTH 32 pyOexkoMm, a Takxke B Poccun.

Ero mnomynspHOCT, OOBSCHSETCS TeM, 4YTO B HACTOsIIEe BpeMs, IO
CTaTUCTUYECKUM HaHHbIM DenepanbHOM HOTAapUAIBbHOW IMMalaThl, «EXETrOJHO B
Poccun 3akmrouaercs coime 100 Thic. OpadHbIX 10TOoBOpOB. IIpy A3TOM ¢ KaXabIM
roJIOM UX KOJUYECTBO pacTeT Ha 3-5%0».

PocT monynsipaocT 6payHOro JA0roBOpa Kak MpaBOBOro MHCTUTYTa B Poccuu
0OyCIJIOBJICH TOBBIIIIEHHEM TPABOBOW T'PaMOTHOCTH HACENEHUsS, O €ro MHTepece K
HOBBIM BesiHUSIM. Bce 3TH mosiokeHUs MOAYEPKUBAIOT aKTyalbHOCTh U 3HAYUMOCTD
BBIOpPAHHOM TEMBI MCCIIEIOBAHUS, KaK C TEOPETUKO-TIPABOBOM TOUKH 3PEHHUS, TaK U C
MPaBONPUMEHUTEIBHON, MPAKTUYECKON TOUKH 3PEHUSL.

[]envy MarucTepckoil paboThl — U3YYUTh OCOOCHHOCTH OpayHOrO JOTOBOPA KaK
IOPUJINYECKOTO OCHOBAHUS B3aMMOJECHUCTBUM CYNPYTrOB B POCCHMCKOM CEMEMHOM
MpaBe B TEOPETUUYECKOM ACMEKTEe, U MPEJIOKUTh HAMPABICHUS COBEPLICHCTBOBAHUS
ero peaiau3alvd B TMPUKIATHOM AaCHEKT€ C Y4YE€TOM BBIJCICHHBIX MpoOJieM,
CYILIECTBYIOUIMX PEaNil U NEPCIEKTUB PA3BUTHUS IAHHOTO IIPABOBOTO UHCTUTYTA.

JI1st JOCTHXKEHUS el TPeOyeTCs BBIIOJIHUTD CIEAYIONINE 3a0ayu.



1. PaccMOTpeTh HCTOPHIO BOSHUKHOBEHUS U PA3BUTHS OpayHOTrO 10r0BOpa;

2. [IpoBectn aHanu3 pa3ButHs OpauyHoro jgoroBopa B Poccum u 3a

pyOexoM;

3 N3yuuTh npaBoBy10 NpUpoay OpavyHOTo AOTOBOPA;

4 OnpenenuTs NOHATHE U DJIEMEHTHI 3aKJII0UEHHsI OpayHOro JI0rOBOPA;

S. Boinenuth cyOBEKTHBIN cOCTaB OpayHOTO JJOrOBOPA;

6 N3yuuth conepkanre OpayHOro 10roBOpa;

7 PaccMoTpeTh OCOOEHHOCTH U3MEHEHHs] M TNpPEeKpalleHus OpayHoro

JIOTOBOpPA MO POCCUICKOMY 3aKOHOJATENIbCTBY;

8. PaccMoTperb OCOOEHHOCTH TMpPHU3HAHMS HENEUCTBUTEIBLHBIM OpadyHOro

JIOTOBOpA MO POCCUIICKOMY 3aKOHOJATENIbCTBY;

Q. OnpenenuTsb TpoOJIeMbl U MEPCIICKTUBBI PA3BUTHS MPABOBOTO MHCTUTYTA

O6paunoro gorosopa B Poccum.

Obvexm ucciae0BaHMs — KOMIUIEKC OTHOIIEHHH, CKJIAIBIBAIOIIMXCS B paMKax
3aKJIIOYEHHUS] OpavyHOro JIOTOBOpa KaK IOPUIMYECKOTO OCHOBAHUS B3aUMOCHCTBUI
CyNpyroB B CEMEITHOM IIpaBe.

Ilpeomem wuccnenoBaHus — HOPMBI TMpaBa, PETYIHPYIOUUE TOPSAIOK
3aKJTIOYCHUS, U3MEHEHUS, IPEKPAIICHUS U TPU3HAHUS HEJIEUCTBUTEILHBIM OpadyHOro
JIOTOBOpa MO POCCUHCKOMY 3aKOHOJATEIILCTBY B TEOPETUUECKOM M IMPUKIAJTHOM
acIeKTax.

CmeneHv HayuHou pazpabomanHHocmu memuvl ucciedosanus. llpu nposeneHnn
HACTOSILLIETO MCCJIEAOBAaHUS HCIOJb30BaH I[IUPOKUM KPYr HaydHbIX padoT,
MOCBSIIIEHHBIX OOIIMM HOpMaM CEMEHHOTO mpaBa. Tak, MCHOJb30BaJiach ydeOHas
auTepaTypa noj penakiuei cienyroomux apropos: C.B. Aranosa, A.O. NMH1IakoBo#,
JL.M. TTuenunnesoii, A.X. YnanbamieBa 1 MHOTUX IPYTHX.

I[Tomumo »3TOro, ucnonb3zoBasicss psg oredecTBeHHbIX (Konctutyuus PO,
Cemeiinbnii  komexkc P®, Dpaxnmanckmii koaekc P®) um 3apyOexHbix (Benckas
KOHBEHIIMS O TMpaBe MEXAYHAPOIHBIX JOrOBOpPOB, ['epMaHCKOe Tpa)KJaHCKOE
yJIOKEHHE, 3aKOH 0 COOCTBEHHOCTH 3aMYXHUX KeHIIUH, [[puHIMIBI eBponeiickoro

AOIrOBOPHOIO npaBa) HOPMATHUBHO-IIPABOBbLIX A4AKTOB, JdHHBIC CTAaTUCTUYCCKOM



OTYETHOCTH U VHTEpHET-peCcypChl, MOCBAIICHHBIE OTACIBHBIM aCIIEKTaM IIPABOBOIO
perynupoBaHusi OpauHoro joroBopa B Poccutickoit deaepanuu u 3a pyoexxom.

OcoOblli  MHTEpEC MPEACTaBISIM  pabOThl  OTEUYECTBEHHBIX  ABTOPOB,
MOCBSIIICHHBIE BOMPOCAaM HM3YyYE€HUA TEOPETHUYECKUX U TMPHUKIATHBIX ACIEKTOB
3aKJTIOUCHMS], U3MEHEHHUS, IPEKPAICHUS U TPU3HAHUS HEIEUCTBUTEIbHBIM OpavyHOro
ZI0OrOoBOpa B ceMeMHOM npase Poccuiickoii Penepauuu. Bolienum HEKOTOPBIE U3 HUX:
«OcobeHHoCcTH TpaBOBOM mpupoAsl OpauHoro pgorosopa» B.J[. BsiGopHoro,
T.b. ExoBoit; «IIpo6iaema npaBoBoit npupoasl Opaunoro gorosopay» C.JI. Kapkosa;
«AKTyaJlbHOCTh OpayHOTO JOroBOpa B COBPEMEHHbIX peanusix B Poccun»
M.U. KprokoBoii; «bpaunbiii noroBop B Poccum: CyIIHOCTE M €ro coaepKaHuE»
IO.A. lllanoBast0BOM U Tak Jajiee.

Memooonoeuueckas 6aza uccredoganusi. B pabore HCMOIB30BAITUCH
CIIEIyIOIIMEe METOAbl MCCIEIOBAHUS: COBOKYIMHOCTh OOIIEHAYYHBIX METOJIOB
MO3HAHUS, BKJIIOYAIONIME TPUHIHUN OOBEKTUBHOCTH, CHCTEMHOCTH, WHIYKIIUH,
nenykuuu. Hapsany ¢ oOiieHaydHBIMH METOAAMHU TMO3HAHUS NMPUMEHSIIUCh YacTHO-
Hay4YHbIE METO/IbI: ONMCATEIIbHBIN, TUHIBUCTUYECKUI, CPABHUTEIILHO-IIPABOBOM.

Hayunas mnoeuzna 3akiiodaercss B TOCTAaHOBKE MPOOJIEeM peanu3aluu
MHCTUTyTa OpayHOro JOTOBOpAa KaK IOPUAMYECKOTO OCHOBAHHUS B3aMMOJICHCTBHIA
CyIpyroB B POCCHHCKOM CEMEHHOM TpaBe, U pa3padOTKe HaIpaBICHUU
COBEPILIECHCTBOBAHUS €T0 Peaji3aliy B IPUKIIAJIHOM aCIIEKTE C YYETOM BbIJICIICHHBIX
mpo0seM, CYIIECTBYIOIIMX peauii M TEpPCIEeKTHB Pa3BUTHUS JTAHHOTO MPABOBOTO
WHCTUTYTA.

B pesynbrare mpoBen€HHOTO UCCIeN0BaHUs CPOPMYIUPOBAHBI U 0OOCHOBAHBI
CJIEAYIOLINE OCHOBHBIE HAYYHBIE ITOJ0KEHHUSI U BBIBOJIbI, BBIHOCUMBIE HA 3aILUTY:

1. B coBpeMEHHBIX YCJIOBHUSIX MHTEPEC K UCCIEAOBAHUAM B JaHHOW 001acTu
CEMEMHOro mpaBa 3HAYUTEIBLHO BO3poc. HecmoTpst Ha TO, 4TO OpaudHbId JOTOBOP
HAaXOJIUTCS TOJIBKO Ha CTaJuu CBOEro pa3puTus B Poccuiickonn ®enepannu, B
YCIOBHUSAX NOCTOSIHHOTO H3MEHEHMS POCCHUMCKOIO CEMEHWHOI0 3aKOHOJATEIbCTBA

Ipon30meaI OJHOBPECMCHHO POCT 3HAYMMOCTH HpaBOBOﬁ periaMCHTalIuK OaHHOI'O



MPaBOBOIO MHCTUTYTAa, YHU(PUKAIMU €ro MPaBONPUMEHEHHUS B OTHOILICHUIX
CYIIPYTOB, B CBSI3U C UX YCJIOKHEHUEM U aKTyaJIu3aluen.

2. B Poccun OpauyHblii JOTOBOp pEryJupyercs HOPMaMH CEMEWHOIo H
IPaXKJaHCKOTO 3aKOHOJATENbCTBA. bpauHOMY IOrOBOPY MPHUCYILE MHOXECTBO YEPT
Ipa)KJaHCKO-TIPaBOBOM CHIENKH, TeM 0o0Jiee, Ha HEro pacupoCTPaHSIOTCS MOJIO0KEHUS
IrpaXJIaHCKOTO TpaBa (K TIpUMEpPy, B YacTU PACTOPXKEHHS U TPU3HAHUS
HEJACHCTBUTENbHBIMU  clIeJIOK). Ero mpaBoBas mnpupoja CKIaJbIBaeTCs U3
COOTBETCTBHSI HOpMaM CEMEUHOI0 U IPa’KJaHCKOI0 3aKOHOIaTEIbCTRA.

3. MHorue uccienoBareian OTPUIAIOT MPUHAJIEKHOCTh OpayHOTO JIOTOBOPA K
IpaXKJaHCKO-TIPaBOBBIM J10roBopaM. OJIHaKO, COTJIACHO €ro MpaBOBOM NpPHUPOAE U
HOpMaM, KOTOPBIMU OH PETYJIHPYETCS, €ro MOXHO OTHECTH K TPaXAaHCKO-TIPABOBBIM
cAeinkaMm, XOTb U crnenupuueckoro xapakrepa. C 1ebl0 pelieHUs yKa3aHHON
npoOsIeMbl MPEJIOKEHO YTOUHEHHE MOHATHS «OpauHblii qoroBop» B ctathe 40 CK
P®: «TpakJIaHCKO-TIPaBOBOM UHCTPYMEHT PEryJIupoBaHUs CEMENHBIX
NPABOOTHOILICHUM, BBIPAKEHHBIM COTJIAIIEHUEM JIMI, BCTYMAlOUUMX B Opak, WIH
COTJIAIIEHUEM CYIPYTOB, OMPENETSIONIMM HMYIIECTBEHHbIE TpaBa M O00S3aHHOCTH
CYINpyTOB B Opake u (WJIK) B CIIy4ae ero pacTOPKEHUS».

4. B cemeitHOM 3aKOHOJIATEIbCTBE /10 CHX MOP HE MPOMUCAHBI KPUTEPHUH, IO
KOTOPBIM CTOPOH OpadyHOro KOHTPAaKTa MOXHO OTHECTH K KATETOpHH «IHIIA,
BCTyHawIue B Opak». s TOro 4roObl pemuTh AAHHYIO IPOOJIEMY MPEII0KEHO
pa3rpaHUYUTh MOHATUS «IUIA, >KEJAIOIIUE BCTYNUTh B Opak» (TOJBKO HMEIOIIHE
HAMEpPEHUE 3aKIIYUTh Opak) M «IHIla, BCTymawmue B Opak» (moaaBiIne
COOTBETCTBYIOIIEE 3asBieHue B oprad 3AI'C).

5. bpauHbIM JOrOBOPOM HE PETYIUPYIOTCS BOIPOCH! BCTYIUICHHS B HACIIEICTBO
BCJIEACTBUE CMEPTH OJHOTO M3 CynpyroB. JIisi pemeHus mpoOJeMbl IpeaaraeTcs
nomoaHUTh MyHKT 3 ctathu 43 CK P® crnenyrommmu cioBamu: «AeicTBHE OpavHOTO
JIOTOBOpa MpEKpallaeTcs C MOMEHTA MpeKpalieHus: Opaka, 3a UCKIIOYEHUEM TeX MpaB
U 0053aHHOCTEH, KOTOpbIE MPEIyCMOTPEHbl OpayHbIM JOTOBOPOM Ha Clydaii
pacTopkeHHsl Opaka, a TakKKe TeX MOJIOKEHHM OpayHOTro J0TroBOpa, IMPUMEHEHHE

KOTOPBIX K UMYIICCTBCHHBIM IIpaBaM U 065133HHOCT$IM, CBA3aHHBIM C IIPCKPAICHUCM



Opaka, pa3yMHO BBITEKA€T U3 COJEpKaHUs OpadyHOro AOroBopa (MOJIOKEHUH O
peKUME UMYIIECTBA CYIIPYTOB | JIP.)».

6. B cemeliHOM 3aKOHOJATENLCTBE OTCYTCTBYIOT OTCBHUIKM Ha HACTYIUICHUE
OTBETCTBEHHOCTH CTOPOH OpadyHOTO JOTOBOpA IO OTHOIICHHIO APYr K Ipyry. Tak,
OTBETCTBEHHOCTh CTOPOH B JaHHOM AacleKTe YperyJHpoBaHa TOJBKO OOITUMHU
HOpMaMHU TPaXKJIAHCKOTO 3aKOHOjAaTeNbcTBA. ClieoBaTeNbHO, HEOOXOAMMO BBECTH
JTaHHBIA MYHKT «OTBETCTBEHHOCTh CTOPOH» B OpavHBIA JIOTOBOP, IIPH 3TOM CJICJIaB
OTCBUJIKY B CEMEMHOM 3akoHojarenbcTBe. s atoro B riaBy 8 CK PO Heobxoaumo
n00aBUTh  CTaThblO,  PETJAMEHTHUPYIONIYI  HACTYIUICHHME  Takoro  poja
OTBETCTBEHHOCTH, YTO PEIIUT Cpa3y MHOXKECTBO MPOOJeM MpaBONPUMEHEHUS
JAHHOTO TIPaBOBOT'0 MHCTUTYTA.

Teopemuueckasn 3HayumMocms UCCIEAOBAHUS COCTOUT B TOM, YTO MPOBEIEHHOE
UCCJICJIOBAaHNE PACIIUPSACT W yrayOJseT HaydHbIC MPEACTaBICHUS 00 0COOCHHOCTIX
OpayHOTro JI0roBOpa U B3aMMOJIEUCTBUM CYIPYTOB B POCCHIICKOM CEMEIHOM IpaBe B
nenoM. HMccienoBanue OCYIIECTBIEHO HAa OCHOBE COBPEMEHHOI'O TEOPETHYECKOIO
OCMBICJICHUS MHOXKECTBAa TMPABOBBIX KaTeropuid, BMECTE€ C TEM, XapakTep
pa3pabOTaHHBIX BOINPOCOB, HMX TECHas CBS3b MeXAy co0ol oOecreunBaroT
IIEJIOCTHOCTH COJIEPKaHUS pabOTHI.

Ilpaxmuueckasa 3uayumMocms WCCIEAOBAHUS COCTOMT B TOM, YTO OCHOBHBIE
Hay4yHbI€ TIOJIOKEHUS W BBIBOJBI, CcOJEpkamuecs B paboTe, MOTryT ObITh
MCITIOJIb30BaHBI B XOJI€ BBIIOJTHEHUS UCCIIEIOBAHUN MPHU MOCTAHOBKE TMOCIEIYIOIINX
HAay4HBIX TMpoOJeM, a pa3pa0OTaHHBIE HAMPABICHHUS  COBEPIICHCTBOBAHUS
peanu3aluu MEXaHW3MOB HWHCTUTYyTa OpavyHOTO JOTOBOpa — TIPH TPOBEICHUU
MEpPOTIPUATUH, TPEOYIOMINX MPUKIATHOTO aCMEKTa, C YY€TOM BBIJICJICHHBIX MPOOIeM
MCCJICIOBAHMSI.

Cmpykmypa MarucTepckoil palOoThl OO0YyCJIOBJICHA MNPEAMETOM, IEIsIMH U
3alayaMy UccienoBanusa. PaboTa cOCTOMT W3 BBENECHHUS, TPEX TJaB, 3aKIIOUCHUS U

CIIMCKa HMCITOJIb30BAHHBIX HCTOYHHKOB.



OCHOBHOE COIEPKAHUE PABOTbI

Bo BBegenun 000OCHOBaHAa aKTyaJdbHOCTh TEMBI HCCJEAOBaHUS, 00O3HAUYECHBI
1enb, 3aJayd, OOBEKT U TMpeaMeT UCCIEAOBaHUs, CTENEHb €ro Hay4YHOU
pa3pabOTaHHOCTH, PACKPHIBACTCS Hay4yHass HOBU3HA, C(HOPMYIHPOBAHBI OCHOBHBIC
Hay4HbIC MOJIO)KEHUS U BBIBOJIbI, BHIHOCUMBIE Ha 3aIUTY.

[lepBass rnmaBa — «HMcmopuueckue npeonocwvIIKU BO3HUKHOGEHUs. OpaiuHO20
002060pay, O0BEAUHSIONIAS TpU mHaparpada, MOCBAIIEHA PACCMOTPEHUIO HCTOPUU
BO3HMKHOBEHUSI U Pa3BUTHs OpayHOTO JOTOBOpA, aHAJIU3Y ero pa3Butus B Poccun u
3a pyOeKoM, a TaK)Ke ero MPaBOBOM MPUPO/IBI.

B nepBom maparpade — «Hcmopusa 6o3nukHosenus u pazeumusi O6pauHO20
002060pa» paccMaTpuBaeTCd UCTOpUs OpayHOro JAOroBopa, OCOOEHHOCTH €ro
HUCTOPUUYECKOTO pa3BuTHsA B Poccuu u 3a pyOexom.

Ucropust 3apoxkaeHusi OpadyHoro JoroBopa OepeT cBoe Haudajao B J[peBHem
Pume, c 3apoxknenus pumckoro mnpasa. OgHaKO €CiIud TOBOPUTH O EBPOIEHUCKHUX
CTpaHaX B COBPEMEHHOM IMOHHMAaHHUM, TO [0 HUX Pa3BUTHE JAHHOTO MPABOBOTO
MHCTUTYTa J00pasoch HaMHOTO mo3xe: B 18-19 Bek.

B mpase [peBHeii m MockoBckor Pycu coxpepxkaincss LEnbld NEPEYCHb
JIOTOBOPOB , KOTOPBIE PETYJIUPOBAIM HMMYIIECTBEHHbIE OTHOIICHUSA OyIYIINX
CYIIPYTOB, a TaK K€ WICHOB UX CEMEH, T.K. MOJIOJbIC UM OTIACIBHO JHIIb B PEIKUX
ciyda ! . Bce 5TM cornameHus 3aKiIOYaluch 10 BCTYIUIGHHS Opak ¥ HMMeJH
HEPACTOPKUMbBIN U OKU3HEHHBIN XapakTep, Kak U caM Opax.

NmymecTBeHHbIe TIpaBa W 00S3aHHOCTH B JONETPOBCKON Poccum ObutM HE
TOJIbKO HE OT/EJICHBI OT JUYHBIX, HO U TECHO C HUMU CBSI3aHBI.

B CCCP He cymecTBOBaio MOHATHS OpadyHOro JOTOBOpA, TaK Kak 3aKOHHBIM
MPU3HABAJICS JUIIb OJWH PEXUM COOCTBEHHOCTH CYNPYTOB - PEXKUM COBMECTHOM
COOCTBEHHOCTH.

1 suBapst 1995 roma cumraeTcs AaTOW JIETAIBHOTO 3aKPEIUICHHUS WHCTHUTYTA

6paqur0 A0roBopa B POCCI/II/I, HMMCHHO B OTOT ACHBb BCTYIIMJIA B HCIZCTBHG 4aCTb

! Mocoxopa, W.A. Bpaunsiii morosop B Jpesneil Pycu: uctopus passutus / M.A. Ilocoxosa //
Crynenueckuii popym. — 2022. — Ne 40-2(219). — C. 65.



nepsas [ paxnanckoro kogekca Poccuiickoii ®enepanun’ (nance — 'K P®), koTopas
OTOBOpHJIAa BO3MOXXHOCTh  yYCTAHOBJIICHHS JIOTOBOPHOTO pEXHMMa HUMYIIECTBA
cynpyroB. A Cemeitnbiii konekc Poccuiickoit denepanuum ot 29 nekadps 1995 r. Ne
223-D33 (nanee — CK P®) KOHKpETU3UPOBAJI 5Ty HOPMY, BBE/S MOHATHE «OPauHbIi
JIOTOBOP.

Bo BTopom naparpade — «Ananuz pazeumusn bpaunoco 0o2osopa 6 Poccuu u 3a
pybedxxcom» UCCIEAYIOTCS OCOOEHHOCTH peanu3aluyi OpayHOTO KOHTPAKTa B Pa3HBIX
CTpaHaX, B OCOOEHHOCTH €BPOIEUCKHX, U MPOBOAUTCS CPAaBHCHHUE PA3BUTHS JAHHOTO
NIPAaBOBOTO HMHCTHTYTA C €ro OCOOCHHOCTSIMU, WCTOPUYECKU CIIOKHMBIIMMHCS B
Poccumn.

BaXHBIM B MpaBOBBIX MHCTHTYTaX BCEX CTPAH OCTACTCS TO, YTO ITOJIOKCHHS
OpayHOro JIOTOBOpPA HE MOTYT HapyllaTh OCHOBHBIC KOHCTHTYIIMOHHBIC ITpaBa 000MX
CYNIPyToOB, OrPaHWYMBATH CBOOOJY IEpPEABMKCHUS, BBIOOpa mpodeccun W poja
3aHATHM, U JOJKHBI COOJIIONAThCA B YCJIOBUAX NPHUHIIMIA PABHOMPABUS MEXKIY
HUMU.

bpaunblii n1OroBOop, Kak IIpaBOBOM MHCTUTYT, B Poccum crpoutcs Ha
MOJIOKEHUAX YacTu nepBoit I'paxknanckoro koaekca PO u CemeliHoro konaekca PO.
VY oTedecTBEHHOTO M 3apyOeKHOTO0 MHCTUTYTOB €CTh JOCTATOYHO MHOTO Pa3INduii
(mpeaMeT camoro OpayHOTO MOTOBOPA, YCJIOBUSA €ro 3aKIIOUEHUS, U3MECHECHHS U
pacTop>KeHHs, 0COOCHHOCTH oOecredeHus mpap cynpyron). biarogapst atomy ocobo
WHTEPECHBIM TIPEJICTABIISAETCS 3aMMCTBOBAHUE OIBITA APYTHX CTPaH, MOCKOJIBKY €CTh
MEXaHU3MBbI, TOJOKUTEIHHO BIUSAIOMINE HA Pa3IMYHBIE ACIMEKThl TPakIaHCKO-
MIPABOBBIX OTHOIICHUH, KOTOPBIE CTOWIIO OBl B3ATh «HA 3aMETKY», U MIPUMEHSThH TPH
BO3HUKHOBEHUU PA3THYHBIX MPABOBBIX KOJIJTU3UN.

B tpersem maparpadbe — «llpasosas npupoda 6paunoco 002080pay
paccMaTpWBaeTCs  3aKOHOJATEIbHOE  3aKpelieHne OpayHoro  JOoroBopa B

COBPEMEHHOM TpPaXIAHCKOM U ceMerdHoM tpaBe Poccuiickonn ®exaepanuuy;

2 T'paxknanckuii koaekc Poccuiickoit deneparuu (dacts nepsas) ot 30.11.1994 Ne 51-®3 (pex. ot
08.08.2024) // C3 P®. 1994. Ne 32. Cr. 3301; 2024. Ne 33 (Hacrs I). Cr. 4933.
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OompenenseTcss ero MecTo M pojb, Kak NPaBOBOTO MHCTUTYTa, B CHUCTEME
HMMYIIECTBEHHBIX 00513aHHOCTEMN CYNPYTroB.

OOpamascb K caMOi NMPaBOBOM MpUpoJE OpavyHOro JI0roBOpa, €ro MOXHO
OMpEeNeNIUTh KaK OCOOyI0 MPaBOBYIO pa3pabOTKy, KOTOpasi MO3BOJISET PEIIUTh
MHO»ECTBO HUMYIIECTBEHHBIX MPOOJEM JOTOBOPHOTO XapakTepa, KOTOPhIE MOTYT
BO3HUKHYTH B )KHU3HH CYIIPYTOB.

OnHako HEJOCTAaTOYHOCTh PETYJIMPOBAHUS JAHHOTO MPABOBOIO MHCTUTYTA C
3aKOHO/JATEIbHOM TOYKH 3pEHHUs, a TakKe OTrPOMHOE KOJUYECTBO BOIPOCOB
NPaBONPUMEHECHHUS W  TPABUJIBHOCTH YTCHUS CEMEMHOr0 M  TPa)KJaHCKOTO
3aKOHOJIATENIbCTBA BCE €IlI€ MOPOKIAET MHOMXECTBO JUCKYCCHUH O HEOOXOAMMOCTU
3aKJTIOYEHUS] OpayHBIX JOTOBOPOB.

Bpaunbiit  moroBop o001amaeT oOYeHb CIOXKHOW TIpaBOBOM mpupogon. OnH
OpoIIe]l MHOXECTBO 3TallOB CBOEr0 CTAaHOBJICHUS, M ceidac MpoJIoJKaeTCs
pa3BHUBaThCS U B 3apyOexHBIX cTpaHaX, U B Poccun. B Poccum Gpaunsbiii moroBop
o0nazaeT CBOMMU CeMPUIECKUMU YepTaMU, HAaIPUMEp, UM PETYIUPYIOTCS TOJIBKO
UMYIIECTBEHHbIE BOIMPOCHl CYNPY)KECKOW KU3HH, TOrJa KaKk BO MHOXECTBE
€BPOIEUCKUX CTPAH C MOMOIIBIO HETO YPETyJIUPOBaHbI U JIMYHbIE HEMMYIIIECTBEHHbIE
npaBa CyNpyros.

KitoueBbIM 3aKOHOJIATEIBCTBOM, PETYIUPYIOINIMM TOPSAIOK COCTABICHHS U
3akioueHne Opaunbix jgoroBopoB B Poccum sasercs CK PO u 'K PD. U,
paccmaTpuBasi OpadyHBI JOTOBOP, Kak OJHY U3 Pa3HOBUIHOCTEH Tpa)ITaHCKO-
MIPaBOBBIX JIOFOBOPOB, MOKHO OTMETHUTh, YTO €0 MPaBOBasi MPUPOJIAa 3aKIIOYAETCS B
00pa30BaBIIMX €ro TMpu3HaKax (JOOPOBOJIBHOCTH, 3aKOHHOCTH, IOPUIUIECKOTO
3aKpeIJICHUs, CPOYHOCTH), M CTPOHUTCS HA TMPUHIUNAX CyOCHIUApHOCTH U
JIETUTUMHOCTH.

Bropas rnaBa — «Codeporcanue opaunozo oocosopa 6 Poccuuy, cocrosiuas U3
Tpex maparpadoB, TOCBSIICHA HW3YYCHUIO TIOHATHS W DJIEMEHTOB 3aKIIOUYCHUS
OpadHOro J1I0rOBOPA, BBIJICICHUIO €r0 CYOBEKTOB U OMPEEICHUIO €r0 COAEP KaHusI.

B nepBom mnaparpadpe — «llonamue u snemenmul 3aKaOYeHus OpPAYHO20

dOZO@Op(l)) HCCICAYIOTCA KIIIOUCBBLIC XapPaKTCPHUCTHUKHU 6paqur0 A0TroBOpa, a UMCHHO



ero AeQUHHUIIMA W OCHOBHBIC JJIEMEHTHL. PaccMOTpeHHOE TOHATHE U DIEMEHTHI
OpayHOro JOroBOpa MO3BOJIMIM ONPENENUTh €ro crneuupuueckue dYepTbl u
OCOOEHHOCTH.

3aKOHOJATENIBHO  YCTAHOBJIEHHOE  ONpejesieHne  OpadyHoro  J0roBOpa
conepxurcs B ctatbe 40 CK P®: «OpayHbIM J0rOBOPOM MPHU3HAETCS COIJIAILICHUE
JUIL, KOTOpbIE BCTYMAalOT B Opak, WM COIVIAIIEHUE CYINPYroB, OIpEAeIsoliee
UMYIIIECTBEHHbIC TIpaBa W OOS3aHHOCTU CYIPYTroB B Opake W (WiM) B CIydae €ro
PaCTOpPKEHUS».

Bropoit maparpad — « Cybovexmusiii cocmas opauno2o 002060pa» — MOCBSIICH
pacCMOTpEHUI0  CYOBEKTOB  OpadyHOro  JIOroBOpa: HMX  3aKOHOJATEIbHOMY
3aKpEIUICHUIO0, (QYHKIIUSAM, KOTOPHIC OHU BBITOJIHSIOT MPH PEaM3allid MEXaHU3MOB
JAHHOTO MPAaBOBOI'0 MHCTUTYTA.

OO6mue mnpu3HAKKU BKIIOYAIOT OMNPENEICHHBIM CYOBEKTHBI COCTaB — JIUII ,
COCTOSIIIUX B Opake WM IUIAHUPYIOIIMX €ro 3aKJIIoueHue, a TaKKe CHelHalbHOe
conepkanue, yctaHoBiieHHoe dacteio 1 ctatbu 42 CK P®, To ecTh ompenenenue
UMYIIECTBEHHBIX OTHOIICHUI MEXIY CyNpyTraMH.

JIOTIOMHUTENbHBIE apTYMEHTHI B TMOJIb3Y TPAKIAHCKO -TIPABOBOM MPUPOIBI
OpauHBIX corjameHuid — ux peryiaupoBanue HopMamu 'K P® u To, uro oHHM
3aKJIIOYAIOTCS B OTHOIICHMM UWMYIIECTBA, IOHATHE KOTOPOTO  COAEPKUTCS
uckimountebHo B 'K P® u tpakTyeTcs eamHooOpa3HO Kak B CEMEWHBIX, TaK W B
IPaXIAHCKUX MTPABOOTHOIICHHSIX.

B Tpethem maparpade — «Coodepocanue oOpaunozo 002080pa» yAEIEHO
BHUMAaHHME HCCIIEJOBAHUIO COJEPXKaHUS, TPEeIMeTa U yCIOBUN OpayHOrO JOTOBOpA,
KaK TIPaBOBOT'O HHCTUTYTA.

HecMmoTtpst Ha TO, 9TO OpayHBIA TOTOBOP OTHOCUTCS K TPaKIaHCKO-TIPABOBBIM
JIOTOBOpaM, €ro XapaKTEPUCTUKU HACTOJIBKO CHENU(PUYHBI, UYTO JellaeT ero
OTIUYHBIM OT BCEX APYTHX BHJIOB JOTOBOPOB. BCE 3TO CBUIETENBCTBYET O TOM, UTO
XapaKTePUCTUKN OpadyHOTO JIOTOBOPA JOCTATOYHO IIUPOKO TOJKYIOTCS B HAYYHOM
COOOIIeCTBE, M Yy COBPEMEHHBIX OTEUECTBEHHBIX AaBTOPOB HET E€IHMHOIO

YHUDUIIUPOBAHHOTO MOAXOJA JaXKe ISl ONPEACIICHUsI €ro CyIHOCTU. BMecTte ¢ Tem,
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JTAHHBIA TPABOBON MHCTUTYT YK€ MOJIYUYWJI IIMPOKOE pacrpocTpaHeHue B Poccum,
XOTh U OCTAETCSI IOCTATOYHO MHOTO BOTIPOCOB €T0 MTPABONPHUMEHEHHSI Ha TIPAKTHKE.

Tpetws rnaBa — «M3menenue, npexpawjerue u NPUHaAHue HeoelucmeumelbHbim
Opauno2o 002080pa NO POCCUNICKOMY 3AKOHOOAMENbCMEy», COCTOSINas W3 TpexX
naparpadoB, MOCBAIIEHA PACCMOTPEHUIO OCOOECHHOCTEH M3MEHEHUs, MPEKpaIICHUS,
MPU3HAHUSA HEICWCTBUTEIBLHBIM OpavyHOTO JOTOBOpPA, a TakKe OIpPEIeIICHUIO
npoOJieM W TEpPCIEKTUB Pa3BUTHS TPABOBOTO HMHCTHTYTAa OpayHOTO JIOTOBOpa B
Poccun.

B nepBom maparpade — «Ocobernocmu uzmenenusi u npekpauwjeHus 6pavHoco
002080pa  NO  POCCULICKOMY 3AKOHOOAMEeNbCmeyy WCCIEAYIOTCS OCOOEHHOCTHU
MEXaHM3MOB H3MCHCHHUS W TPEKpaIICHHS OpavyHOTo J0TOBOpa IO POCCUHCKOMY
3aKOHOJIATENIBCTBY, a TAKXKE CyJAeOHas MPaKTHKa 0 PEIICHHUIO CIIOPOB, CBS3aHHBIX C
M3MCHCHHEM M TpPEKpalieHueM OpavqHOro JOroBopa.

N3menenne u mpekpaiieHue OpayHOro JOroBopa oOJagaeT CBOUMH
cnenupUYEeCKUMH OCOOCHHOCTSAMHM B CHJIy TeX YCIOBUW, HACTYIUICHHE WIH
HEHACTYIJIEHUE KOTOPBIX NMPUBEIET K YXYIIICHUIO MOJOKEHUS OJHOM MIU 00euX
CTOpoH OpauyHoro poroBopa. PaccmaTtpuBas cyneOHyI TMpaKTHKy peleHus
M0JIOOHBIX CTIOPOB, MOKHO MIPUITH K BBIBOAY O TOM, YTO, HECMOTPSI Ha YK€ ITUPOKOE
pacnpocTpaHeHre OpayHOro JO0roBopa, Kak MPAaBOBOTO WHCTUTYTA, O CHUX TOP
CYIIECTBYIOT Ppa3HOYTEHUS CEMEMHOro U TPaKIAHCKOTO 3aKOHOJATENbCTBA,
BCJICJICTBUE YET0 HAOJIOMAETCs] HECOTIACOBAHHOCTh BO B3TIIANAX M CyOBEKTUBHOCTD
MO3UIIUHU CYJIOB.

Bo Bropom maparpade — «OcoberHocmu npusHanus HeOeucmeumenbHbim
Opaunoco  002080pa  NO  POCCULCKOMY  3AKOHOOAMeNbCmey»  HUCCIETYIOTCS
OCOOCHHOCTH MEXaHHW3MOB TMPHU3HAHUS HEICUCTBUTEIBHBIM OpavyHOTO JOTOBOpA IO
POCCHIICKOMY 3aKOHOJIATEIhCTBY, @ WMEHHO YCJIOBHS, IPU KOTOPBIX MOXKET
HACTYNHTHh MPU3HAHUE €TO0 HEJICWCTBUTEIBHBIM M TOCIEACTBHUSA, KOTOPHIE 32 COOOM
BJICYET JIaHHAS MPOIIeaYpa.

B tpethem maparpade — «llpobremuvr u nepcnekmugvl pazeumus nNpago8o2o

uncmumyma  opaynoco 0ozoeopa 6 Poccuu» wuccnenyrorcs — JanbHEWINE
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OCOOEHHOCTH pAa3BUTUS JAHHOIO IPABOBOTO MEXAaHM3Ma, a WMEHHO MpOOJIEeMBl,
MPENSATCTBYIOIINE €r0 Pa3BUTHUIO U BO3SMOXKHOCTH IS pa3BUTHS.

Cnenan BbIBOJ, YTO BBIABICHHBIE NMPOOJEMBbI B JEUCTBUTEIBHOCTH CHIIBHO
BIUSIIOT Ha COCTOSIHME OpayHOro J0roBOpa Kak IMpaBOBOro MHCTUTyTa B Poccum.
OpHako BbBIJCNICHHbIE MEPCIEKTUBBI €ro  pPa3BUTUS MO3BOJMIM OBl U C
3aKOHOJATENbHON, U C IPABONPUMEHUTEIBLHON TOUKHU 3pEHHSI BOCIIOJIHUTD IIPABOBBIE
U MpaKTUYECKHE MpoOesbl, YTOOBl JaHHBIM MPABOBOW WHCTUTYT MPOJOJIKUI CBOE
pa3BUTHUE B CTPAHE.

B 3akntoueHnu copep:kaTcs OCHOBHbBIE BBIBOJIBI MPOBEAEHHOTO UCCIEIOBAHUS.
VY CTaHOBJIEHO, YTO, MOCKOJIBKY JaHHBIM MpaBOBOM WMHCTUTYT B Poccum mnosiBUics
CPaBHUTEJIbHO HENAaBHO, TO OH HAXOJMUTCS €€ TOJIbKO Ha J3Tame CTaHOBJICHUS, U
TOBOPUThH O €r0 3HAYUTEIHHOM CKayKe B Pa3BUTHHU B OirpkaiiiieM OyaylieMm — Bps
JU TPEACTaBUTCS BO3MOXKHBIM. OJHAKO €CIM yAENUTh €My OOoJjbllle BHUMAaHHS, B
IEPBYIO OYEpE/b, C 3aKOHOAATEIbHOW TOUKH 3PEHUS, a TAaK)KE MOBBICUTH IPABOBYIO
IPaMOTHOCTb M 3aMHTEPECOBAHHOCTb HACEJIEHUs, TO MOXHO JOOUTHCS €r0 pa3BUTHS
Ha TEPCHEKTHBY, YTO IO3BOJUT CTaTh OpadyHOMy noroBopy B Poccum takum ke

HOIYJISIPHBIM, KaK U B 3apy0eKHBIX CTpaHax.
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