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CoBpEeMEHHBIHM 3Tal Pa3BUTHS OOIICCTBCHHBIX OTHOLICHUH XapaKTePU3YeTCs
yIIyOJICHHEM  MPOIECCOB  IIOOAIM3AIMH, PACHIMPEHUEM  MEKIYHAPOIHOTO
COTPYJHMYSCTBA M  AKTUBU3AIMCH  TPAHCTPAHUYHBIX  CBA3CH  MEXIy
rocygapctBamu. CyIIeCTBEHHOE BIMSHHE Ha TPaBOBYIO c(epy OKa3bIBaeT POCT
MUTPAIMOHHON MOOMIBHOCTH HACEJICHHS, O0YCIOBICHHBIH KaK dKOHOMUYCCKUMH,
TaK M COLUAIbHBIMU (hakTopamu. IlepeMerieHre TpakaaH MeXKIy TOCyIapCTBaMHU,
3aKJIIOYCHUE OpakoB MEXAYy IMPEACTABUTEISIMU Pa3IMYHBIX MPABOIOPSIKOB,
dopmMupoBanue  ceMeld ¢ MEXKAYHapOJHBIM  COCTaBOM  YYaCTHHUKOB
HPEIONPEACIAIOT BO3HUKHOBEHHE HOBBIX IIPABOBBIX SIBJIICHUH, TPEOYIOMUX
KOMILUIEKCHOTO HAYYHOT'0 OCMBICIICHHS U aJICKBATHOTO NMPABOBOTO PETYIMPOBAHHMS.

B ycrmoBusix HMHTErpandud  IPaBOBBIX CHCTEM W B3aUMOJCHCTBHUS
HAIIMOHAIBHBIX FOPUCAMKIIMA 0c000€ 3HAUYCHHWE MPHOOpETacT pEryJIHpOBaHHE
CEMCHHBIX MPABOOTHOIIECHUH, OCIOKHEHHBIX WHOCTPAHHBIM 3JIEMEHTOM. Takwue
OTHOIIEHHUS BBIXOAAT 3@ paMKA OJHOIO TOCyJapcTBa M 3aTPardBaioT
OJTHOBPEMEHHO HECKOJIBKO IPAaBOIOPSIKOB, YTO OOYCIOBIMBAET HEOOXOIUMOCTh
COrJIACOBAaHUS HOPM  BHYTPCHHETO0  3aKOHOAATEIbCTBA C  IOJIOXKECHHSIMH
MEKTyHAPOTHBIX JOTOBOPOB u o0IIenpU3HAHHBIMU HIPUHITAIIAMH
MeXayHapogHoro mpaBa. CemeitHo-ipaBoBas cdepa B JaHHOM KOHTEKCTE
BBICTYyIIAa€T OJHOW u3 Hauboliee YyBCTBHTEIBHBIX 00JacTeli MPaBOBOrO
peryInpoBaHus, MOCKOJIbKY 3aTparuBaeT (yHIaMEHTAIbHbIE [IEHHOCTH OOIIecTBa
— MHCTUTYT CEMbH, MAaTCPUHCTBA, OTI[OBCTBA U JCTCTBA.

Oco0yro crnermuduky MpuoOpeTaroT Cllydad, KOTJIa CEMCHHBIC OTHOIICHUS
CTaHOBATCS TIPEIMETOM CyAeOHOro pa30MparTeabCTBA. BO3HUKAIONIUE CIIOPHI
TpeOyIOT HE TOJIBKO NMPUMEHEHHS HOPM MAaTepPHAIbHOI'O IIpaBa, HO M CTPOrOro
COOJIIOJICHUS MPOIIECCYaIbHBIX MPaBUi, 00ECIICUYNBAIONINX Pean3alliio IpaBa Ha
CyaeOHyr0 3amuTry. Ilpy HaIWMYUKM HWHOCTPAHHOIO 3JECMEHTa JaHHBIC CIIOPBI
YCIIOXKHSIOTCS HEOOXOIUMOCTBIO OIPEACIICHUS MEKIYHAPOIHOM TOJACYIHOCTH,
YCTAaHOBJICHHS MMPUMEHUMOIO MpaBa, 00CCICUCHHs y4aCTHsS MHOCTPAHHBIX JIUI[ B
Ipolecce, a Tak)Ke PEIIeHHs BOIPOCOB MPU3HAHUS U UCIIOJHEHUS CYACOHBIX aKTOB

3a mpenesiaMu rocyaapcTBa.



CyneOnas JeATEIbHOCTD B JTaHHOU chepe npuooperaer
MEXIUCUUIUIMHAPHBIA  XapaKTep, TIOCKOJbKY TpeArnoiaraeT B3aUMOJCHCTBHE
HOPM  TPa)XJaHCKOTO  MpPOIECCyaJbHOrO0 TMpaBa, CEMEHHOro TmpaBa W
MEXIYHAPOIHOTO YaCTHOTO TMpaBa. JTO OOYCIOBIMBAECT OCOOYIO POJIb Cyla Kak
oprana, o0ecNe4YMBAIOIIET0 HE TOJBKO pa3pelieHne KOHKPETHOTO Cropa, HO U
coOmroeHne OalaHca MEXIy CyYBEpeHHBIMH WHTEpPECaMHd TOCyAapcTBa H
HEOOXOMMOCTBIO BHITIOJTHEHHSI MEKIYHAPOIHBIX 0053aTEIbCTB.

JIOTIOTHUTENBHYIO ~ CJIIO)KHOCTh ~ PacCMaTPUBA€MbIM  TPABOOTHOIICHUSM
npuaaéT WX COIMalbHAs HANpaBICHHOCTh. B OTIMYME OT WHBIX KaTeropuil
IPaXIaHCKUX JIeNl, CEMEWHBIE CIOPHl HEMOCPEICTBEHHO 3aTParuBarOT JUYHBIC
HEMMYIIICCTBCHHBIC TIPaBa YYaCTHUKOB, BKJIIOUas MPaBO HA CEMbBIO, BOCIUTAHHE
JeTel, TMojIep)KaHne CEeMEWHBIX cBsi3ed. B momoOHBIX nenmax ocoboe 3HaueHUE
uMeeT YYET WHIWBHUIYAIbHBIX OOCTOSTENBCTB, a Takke HE0OXOIUMOCTh
o0ecrieyeHns: CIpaBeATUBOIO U TYMaHHOTO MOAX0a K pa3pelieHnio KOHQINKTOB.

BenenctBue  3TOrO0  paccMOTpeHHE CEMEHHBIX CIOpPOB C  y4acTUEM
MHOCTPAHHBIX Tpa)k1aH U JHIl 0e3 TrpaxaaHcTBa TpeOyeT OT cyna BBICOKOM
cTereHH  Npo(ecCHOHANBHON  MOATOTOBKM, TIyOOKOTO  TMOHMMAaHHUS — Kak
HAIIMOHAJBHOTO, TaK U MHOCTPAHHOTO TpaBa, a TAKXKe CIIOCOOHOCTU YYHUTHIBAThH
MEXIYHApOJIHbIE CTaHAAPTHI MPABOCYIUS. DTO MPeNonpeaessieT He0OX0IUMOCTh
HAYy4YHOTO aHaJIHM3a COOTBETCTBYIOUIMX MpPOIECCYallbHBIX MEXaHH3MOB H
BBISIBJIICHUS UX OCOOEHHOCTEH.

AKTYaJbHOCTh TEMbI HCCJIEJOBAHUS O0YCIIOBJIEHA TEM, YTO PACCMOTPEHHE
CEMEMHBIX CIOPOB C YYaCTHEM HHOCTPaHHBIX TpakJaH M JUI 0e3 rpakJaHCTBa
3aTparuBaeT MHUPOKUI KPYT JIMYHBIX HEMMYUIECTBEHHBIX U UMYIIIECTBEHHBIX I1PaB,
BKJIIOYasi BOIIPOCHI POJUTENILCKOW OTBETCTBEHHOCTH, OIpEACNCHUs MecTa
KUTEIBCTBA peOEHKA, B3BICKAHUS AJMMEHTOB M pa3fielia MMYIIECTBAa CYNpPYTrOB.
BcnenctBue storo Bo3pacTaeT Harpy3ka Ha CyJeOHYIO CHUCTEMY, 4YTO TpeOyeT
COBEPIICHCTBOBAHUSl  MPOILIECCYATbHBIX  MEXaHM3MOB,  HAMpPaBICHHBIX  HA

obecnieueHune 3¢ PEKTUBHON 3aLTUTHI TPAB YYACTHUKOB TAKUX MPABOOTHOIICHUH.



JIOTIOMHUTENBbHYI0 3HAYMMOCTh HCCIEAyeMOM MpoOJeMaTUKe MNpUAaET
HEOOXOIMMOCTh 3alllUThl NMpaB HaumOoJiee YSI3BUMOW KAaTeropuu CYOBEKTOB —
HECOBEPILICHHOJIETHUX AeTeH. B yCIOBUAX TPAHCTPAHUYHOI'O XapaKTepa CEMENHBIX
OTHOIIIEGHUM 0COOYI0 poJib TpuoOpeTaeT obOecreyeHue peanu3aluyd MpUHIUIA
NPUOPUTETA HMHTEPECOB pEOEHKA, 3aKPEeIUIEHHOIO KaKk B  HAlMOHAJIbHOM
3aKOHOJATENbCTBE, TAK U B MEXKJAYHAPOJIHBIX MPABOBBIX aKTaX.

CreneHp Hay4yHOW pa3paOOTAaHHOCTH TEMbl XapaKTEpU3YeTCs HaJuyheM
3HAYMUTEJIBHOTO KOJINYECTBA HAYYHBIX HCCIEIOBAaHUM, MOCBSAIIEHHBIX BOIPOCaM
MEXIYHAPOJHOTO YAacTHOTO IpaBa M TrpakaaHckoro mnpouecca. CyliecTBEeHHbIN
BKJIaJ] B pa3pabOTKy TEOPETHMUECKUX AaCIEKTOB PpEryJupOBaHUS CEMEUHbBIX
OTHOIICHUN C HMHOCTPAHHBIM DJEMEHTOM BHECIHM Takue Yy4eéHble, kak M.M.
Arapkos, A.W. lllykun, H.W. Mapsimesa, .B. Boponnosa, E.I1. BoiitoBuu, A.B.
YexmapéBa u npyrue. B ux paborax wucciemyrorcs mnpoOsieMbl OMNpeereHus
OPUMEHUMOr0 TIpaBa, pPa3TPAaHUYEHUS IOPUCAMKIMHM, a TakkKe OCOOEHHOCTH
NpPU3HAHUS U UCTIOJHEHUS HHOCTPAHHBIX CYJEOHBIX PELICHUN.

Henabro  gumioMHOM ~ paboThl  SABISETCS ~ KOMIUIEKCHBIM — aHAIW3
IpoIlecCYalbHbIX OCOOEHHOCTEW pacCMOTPEHMsI CIOPOB, BBITEKAIOIIUX U3
CEMEMHBIX MPaBOOTHOUIEHUM C Yy4YacTUEM WHOCTPAHHBIX TpaXKaaH M Jul Oe3
IpaX/JaHCTBA, a TaKXXE BbBIABICHHE CHEUU(PUKUA OINpPEACICHUS OPUCIUKIINY,
MOJICYJTHOCTH U TOPSIKA Cy1e0HOTO pa3ouparebCcTRa.

JUIs TOCTHXKEHUS MOCTAaBJICHHOW 1eNu ObLIM C(HOPMYJIUPOBAHBI CIEIYIOIINE
3a/4a4u;

® [IPOaHAJIM3UPOBATh HOPMATHBHO-IIPABOBOE pETyJIUPOBaHUE OpayHO-
CEMEWHBIX OTHOLICHUH C MHOCTPAHHBIM 3JIEMEHTOM;

® [CCIEAOBATh  OCOOEHHOCTH  MEXAYHAapOJHOM  MOACYJHOCTH U
IOPUCIUKIINM; PACKPBITH MPOLECCyaabHble OCOOCHHOCTH HW3BELICHHUS
MHOCTPAaHHBIX  JMI,  OOecredyeHHs  MepeBojJa M y4acTHs
MPEJICTABUTEIIEH;

® paccMOTpeTh cCHEeUM(PUKY pa3pelieHHs OTAEJIbHbIX  KaTeropui

CEMENHBIX CIIOPOB;



® BBISIBUTH NPOOJIEMHBIE aCMIEKThI MPABONPUMEHUTETHHON TPAKTUKHY.

O0beKkTOM HCC/IeI0BAHUA  BBICTYNAIOT OOIICCTBEHHBbIC  OTHOIICHMUS,
BO3HUKAIOIIME B IMPOLECCE PACCMOTPEHUS CYyJaMH CIOPOB, BBITEKAIOIIUX W3
CEMEHMHBIX MPABOOTHOIICHUN C Y4YaCTUEM HWHOCTPAHHBIX TpaXKJaH M Juil 0e3
rpaxaanctBa. IIpeaMeTroM mHccC/IeIOBAHUS SIBJISIIOTCS HOPMBI TPaXKJAHCKOTO
MPOLIECCYAIBHOIO M CEMEUHOro 3akoHogarenbcTBa Poccuiickon @Penepauuu,
MEXKIYHAPOJHbBIE JOTOBOPHI, PETYJIUPYIONIME COOTBETCTBYIOIIME OTHOIICHUS, a
TakXKe cy/ieOHasi MpakTUKa U Hay4HbIE MTOAXO0/IbI K UCCIIelyeMOM MpobieMaTHKe.

MeTo1010THYeCKYI0 OCHOBY HMCCJIEIOBAHMSI COCTABWINU KaK 0OWjeHayuHvle
Memoobl (aHaJIU3, CUHTE3, CUCTEMHBIN MOJX0/), TaK U YACMHO-HAYUHblEe MEMOObl
(bopmanbHO-FOPUANYECKUM, CPaBHUTEIBHO-TIPABOBOM, METOJ KOMILIEKCHOTO
UCCTICJIOBAHUSA ).

IMIHUPHYECKYI0 OCHOBY HMCCJIEOBAHMS COCTAaBUJIM  HOPMATHUBHBIC
npaBoBbie akThl Poccuiickoit depepanun, MEXAYHAPOJHbIE JOTOBOPHI, & TaKKe
Marepuagbl CyneOHOW TMpakTUKH TIO0 JiejlaM, CBS3aHHBIM C PacCMOTPEHUEM
CEMENHBIX CIIOPOB C UHOCTPAHHBIM AJIEMEHTOM.

HopmaTtuBhyio 6a3y ucciaenoBanusi coctaBwim Koncrurymusa Poccuiickoit
Oenepannu, Cemeitnbiii kogaexe Poccuiickoit @eneparuu, ['paxaaHCKUM KOJEKC
Poccuiickoit @enepaunu, ['paxknaHCkui NpouecCyallbHbIA Koaekc Poccuiickoit
denepannu, a TAKKE MEXIAyHAPOAHbIE JOTOBOPHI Poccuiickoit Denepannm.

CTpyKkTypa IHUIUIOMHOW pPaboOTHl OOYCIOBJICHA JIOTUKOW HCCIICIOBAHHS H
BKJIIOYACT BBEJCHHE, TPU TIJIaBbl, 3aKIIOUYEHUE M CIHCOK HCIOJIb30BaHHBIX

HCTOYHHKOB.



OcHoOBHOe cofepxkaHue padoThI

Bo BBemennu 000CHOBaHAa aKTyalbHOCTh TEMbI UCCIEAOBAHUS, ONPECICHBI
LeNb U 33/1a4ui, OOBEKT U MPEIMET UCCIICIOBAHUS, PACKPBITHl METO0JIOTHYECKas,
HOpPMaTUBHAs W HJMIUpUYeckass 0a3bl, a TakKe OTpa)k€Ha CTENeHb Hay4YHOU
pa3pabOTaHHOCTU TEMBL.

I'naBa 1. «IIpaBoBoe peryjupoBaHue OPayHO-CeMEHHbIX OTHOIICHHUH C
ydyacTHeM WHOCTPAHHBIX IPAaXK/AaH U JIUI 0e3 rpaxKIaHCTBa

B nanHOli rnaBe wuccrnenyroTcs OoOIMe TEeOPeTHUYECKUEe U HOPMATHBHBIC
OCHOBBI pacCMaTpPUBAEMOM KaTEropuH MPaBOOTHOIIECHUN. BBIJIO yCTaHOBIEHO, YTO
CEMCHHBIC OTHOILIEHUSI C WHOCTPAHHBIM JJIEMEHTOM TMPEJCTaBISIOT COOOM
CJIOKHBIH KOMIUIEKC OOIIIECTBEHHBIX CBSI3€H, B KOTOPBIX B3aUMOJICHCTBYIOT HOPMBI
HAI[MOHAJILHOTO 3aKOHOJATENBCTBA U MEXAYHAPOIHOTO YACTHOIO MPaBa.

[Ipoananu3upoBaHbl OCHOBHBIE KOJJTU3UOHHBIC MPUHIIUIBI, TPUMEHSIEMBbIC B
MHPOBOHM TpaKTHKe, BKIIOYas 3aKOH MecTta 3akiroueHus Opaka (lex locicele
brationis) U auU4HBIA 3akoH (¢usndeckoro numna (lex personalis). BeisiBieHo, 4To
KOKIbI W3 YKa3aHHBIX TOJXOJOB 001aJaeT Kak MPEeUMyIIeCTBaMHU, TaK H
HEJOCTAaTKaMM, CBA3aHHBIMM C  BO3MOXKHOCTBIO 00X0Ja 3akoHa JIHOO
HEOOXOIMMOCTBIO YCTAHOBJICHHSI COJIEPKaHUSI MHOCTPAHHOTO TIpaBa.

Oco0oe BHUMaHUE YACIEHO CPAaBHUTEIHHO-TIPABOBOMY aHAIU3Y 3apyOEeKHBIX
npaBonopsakoB. [lokazaHo, 4TO B rocyaapctBax EBponernckoro corsa ACUCTBYET
YHU(QUIIMPOBAHHAS CHCTEMa NPHU3HAHUS CYJAeOHBIX pPEIICHWI, OCHOBAaHHAs Ha
HaJHAlIMOHAJIbBHOM PETYJIMPOBAaHUU, TOT/Ia KAaK POCCUINCKas IpaBOBas CHUCTEMaA
COXpaHseT aBTOHOMHBIN XapakTep M IMpeayCcMaTpPUBAET MPOBEPKY MHOCTPAHHBIX
PENICHH Ha COOTBETCTBUE MyOIMYHOMY MOPSIIIKY.

Kpome Toro, paccMOTpeHBI OCOOCHHOCTH PETYJIUPOBAHUS CEMEHHBIX
OTHOILIEHUA B MYCYJIbMAaHCKUX MPABOBBIX CUCTEMAaX, I'JI€ 3HAUUTEIHLHOE BIIUSIHUE
OKa3bIBAIOT PEJIUTHO3HBIE HOPMBL. DTO OOYCIOBIMBACT Pa3IMUUsi B TMOJIXO0MAX K
BoIpocaM Opaka, pa3Bojla M POJUTENbCKON OTBETCTBEHHOCTH, UTO YCJIOKHSET

MEKIyHapOIHOE B3aUMO/ICHCTBUE B chepe CEMEMHOr0 Mpasa.



BenencrBue mnpoBenEHHOrO aHaiau3a YCTAaHOBJIEHO, YTO PETyJIUMpOBaHUE
CEMEHHBIX MPAaBOOTHOLIEHUH C MHOCTPAaHHBIM JJIEMEHTOM TpeOyeT yuéra
MHOXECTBa (PaKTOPOB, BKJIKOYAs KOJUIM3MOHHBIE HOPMBI, MEXIYHapOHbIE
00s3aTeNbCTBA U OCOOCHHOCTH IPABOBBIX CUCTEM PAa3IMUHbBIX TOCYAPCTB.

I'naga 2. IIpoueccyanbHbie 0COOEHHOCTH PACCMOTPEHUA CeMEHHBIX JeJI €
y4acTHEM HHOCTPAHHBIX I'PAXKAAH U JIUI 0e3 rpakAaHCTBa.

B maparpade 2.1. Meoswcoynapoounas noocyonocms u w0pucoukyusi no
CeMEUHbIM 0endmM C UHOCMPAHHBLIM JleMeHmMOM TIPOBOJUTCS aHAIW3 MHCTUTYTA
MEXIYHAPOJHON MOACYAHOCTH KakK KJIOYEBOTO 3JeMEHTa MEXaHu3Ma CcyneOHOMU
3allUThl MpaB TMpPU PACCMOTPEHUH TPAHCTPAHUYHBIX CEMEHHBIX CIOPOB.
VYCTaHOBJNIEHO, YTO MEXIyHapoAHas TMOJCYIHOCTh MPEACTaBIsET CcOOOM
COBOKYITHOCTbH MPAaBOBBIX HOPM, OMPEICISIONINX KOMIETEHIIUIO CYI0B Pa3InYHbIX
roCyJapcTB IO PAaCCMOTPEHHUIO €], OCJIOKHEHHBIX WMHOCTPAHHBIM 3JIEMEHTOM.
BbIsIBI€HO, UTO MPaBUIBHOE ONPEACIICHUE IOPUCIUKINNA UMEET NMPUHIMIHAIBHOE
3HAQYEHUE, IIOCKOJbKY HAMNpsIMyI0 BIHMSET HAa 3aKOHHOCTb IPUHUMAEMOTrO
CyneOHOro akKTa, a TakKe Ha BO3MOXHOCTb €ro MOCIEAYIOIIET0 MPHU3HAHUSA U
UCIIOJIHEHUSI HA TEPPUTOPUU MHOCTPAHHOTO rocylapcTBa. B xone ucciienoBaHUs
IPOAHAIIM3UPOBAHBI  OCHOBHBIE KPUTEPUU YCTAHOBIICHHS  MEXIYHapOIHOM
NOJCYJHOCTH, BKJIIOYas MECTO KUTEIbCTBA OTBETYMKA, T'PAKJAHCTBO CTOPOH,
MECTO HaXOXIEHUS HMYIIECTBA, a TAaKKE HAJIWYWE TECHOM CBSA3U CIOPHOTO
paBooTHOWIEHUs1T ¢ Teppuropuenn Poccuiickon ®epepaunu. I[lokazano, 4YTO
JAHHBIE KPUTEPHUH MTPUMEHSIOTCS HE N30JIMPOBAHHO, @ B COBOKYIIHOCTH, C YYETOM
KOHKPETHBIX OOCTOSITENIbCTB  JeJla, YTO TIO3BOJSET O0EeCneuyuTh TUOKOCTh
NPaBONPUMEHHUTEIbHON mpakTuku. (Ocoboe BHHUMAaHUE YAEJICHO MHCTUTYTY
aNbTEPHATUBHOM MOACYJHOCTH, KOTOPBIM NPEIOCTaBISET HUCTLY BO3MOXHOCTb
BbIOOpa Ccyza AJis 3alIUTHl CBOUX IpaB. Y CTAHOBIIEHO, YTO JAHHOE MPABUIIO UMEET
BBIPQXKCHHYIO  COLIMAJbHYIO  HANpPaBICHHOCTb, MOCKOJBKY  CIOCOOCTBYET
00€ecCIeyeHuIo 10CTyna K NpaBOCyAMI0, B TOM YHCIIE B Cy4asx, Korjaa oopaiieHue
B MHOCTPAHHBIN CyJ 3aTpyAHEHO. Takke pacCCMOTPEH MHCTUTYT UCKIIOUUTEIbHOU

MOJICYTHOCTH, TPEIyCMaTPUBAIOIINN PACCMOTPEHUE OTACIBHBIX KATErOpUU el
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UCKIIOUMTENBbHO cynamu Poccuiickon @enepauuu. BbIiBI€HO, 4YTO  €r0
MpUMEHEHUE OOYCIIOBIEHO HEOOXOAUMOCTBIO 3allUThI IMYOJIMYHBIX HHTEPECOB, a
TaK)Ke€ MPaB U 3aKOHHBIX UHTEPECOB HECOBEPIICHHOJIETHUX.

B maparpade 2.2. IlpoyeccyanvHvie ocobennocmu yyacmusi UHOCMPAHHBIX
MUY 8 2PaNicOaHCKoOM npoyecce WCCIEAYIOTCS OCOOEHHOCTHU MPOIECCYaTbHOIO
MOJIOKEHUS] MHOCTPaHHBIX TpakJaH U JKll 0e3 Ipa)<AaHCTBa MPU PACCMOTPEHHUH
CEMENHBIX CIIOPOB. Y CTAHOBIIEHO, YTO OAHOW M3 KIIIOUEBBIX FAPaHTUN peau3aluu
npaBa Ha CyAeOHYIO 3alllMTy SBJISETCS HaJJIeKallee H3BEIICHHE YYaCTHUKOB
npouecca. B nenax ¢ MHOCTpaHHBIM  3JIEMEHTOM TMpOLEAypa W3BEIIECHUS
CYLIECTBEHHO YCJIOXKHSETCS, IOCKOJbKY OCYIIECTBISETCS C HCIOIb30BaHUEM
MEXaHM3MOB MEXIYHAPOJHOW MPAaBOBOM MOMOIIHM, BKJIIOYAS TUIIIOMATUYECKUE U
KOHCYJIbCKME KaHajbl. [loka3aHo, 4TO HapylleHUWE YCTAHOBJIEHHOTO TMOpPSIKA
U3BEILIEHUS PAcCMaTPUBAETCS KaK CYIIECTBEHHOE IMPOlIeCCyalbHOE HapyLICHUE U
MOKET TIOBJIEYb OTMEHY CyAeOHOro akra MO0 OTKa3 B €ro MNpU3HAHUHM 3a
pyOexom. BcenenctBue 3Toro cobitoieHne mpolieccyaibHbIX HOPM MpUoOpeTaeT
ocoboe 3Hauenwe. OTaeabHOE BHUMAaHUE YJEJIEHO OOECHedYeHuIo IpaBa
MHOCTPAHHBIX JIUI] HA UCHOJb30BAHUE POJHOTO SI3bIKA. Y CTAHOBJIEHO, YTO y4acTHE
NEPEeBOUMKA SIBIISIETCA 0053aTEIbHBIM 3JIEMEHTOM MpOIlecca M HAIMpaBICHO Ha
oOecrieueHUE TPUHIUIIA paBeHCTBa CTOpoH. [logu€pkHyTO, YTO Ka4ecTBO
nepeBoJa HEMOCPEACTBEHHO BIMUSAET HA IOJHOTY BOCHPHUSTHUS J10KA3aTEJbCTB U
JIOBOJIOB yYaCTHUKOB Iporecca. FccienoBaH HHCTUTYT IIPENCTaBUTENBCTBA,
KOTOPBIM HWIpaeT BaXXHYI pOJb B YCJIOBUSIX TEPPUTOPHUANBHON yAaNEHHOCTH
YY4aCTHHKOB mpouecca. IlokazaHo, YTO  NPEACTABUTENBCTBO  IO3BOJISET
WHOCTPAHHBIM JUIIaM 3(P(EKTHBHO PEaIM30BBIBATH CBOM IPOIIECCYyabHBIC MpaBa
06e3 He0OXOIMMOCTH JIMYHOTO y4YacThUs B CyAeOHOM paszOupaTenbcTBe. Takke
MPOAHAIU3UPOBAH MHCTUTYT MEXKIAYHAPOJHOW MPaBOBOM MOMONIM, BKIKOYAOIIUN
HalpaBJIeHWE  CyJIeOHBIX  IMOPYYEHUH,  MOJYyYEHUE  JOKA3aTeIbCTB U
B3aUMOJIEUCTBHE C KOMIIETEHTHBIMA OpPraHaMHd HWHOCTPAaHHBIX T'OCYJapCTB.
VYcraHoBieHO, 4TO 3((PEKTUBHOCTh TAHHOI'O MEXaHM3Ma 3aBUCHUT OT HaJIM4HUA

MEXIYHAPOIHBIX JOTOBOPOB U YPOBHS COTPYJIHUYECTBA MEK]y TOCYIapPCTBAMM.



I'naBa 3. Oco0eHHOCTH PACCMOTPEHHS OTACJAbHBIX KATErOPUd ceMeiHbIX
CIIOPOB € YYacTHEM WHOCTPAHHBIX I'PAK/IAaH U JIUI 0e3 rpaskIaHCcTBA.

[Maparpad 3.1. Paccmompenue oen o pacmopcenuu 6paxa. B pamkax
JAHHOTO TMOJIMYHKTa MCCIEAYIOTCS OCOOCHHOCTH CYJEOHOTO PacCMOTpPEHUSs el O
pacTop)KCHUU Opaka NpH HATWYUU WHOCTPAHHOTO AJIEMEHTA. Y CTAHOBJIEHO, YTO
KITFOUEBOE 3HAYCHHE WMMEET OIpEAC/ICHHe NMPUMEHUMOTO TpaBa W IOPUCIMKIIUH.
[lokazaHo, YTO HamM4YMe WHOCTPAHHOTO JJIEMEHTA YCIOXHSET TPOIEAYypPY
pacTopKeHHs Opaka, TOCKOJIbKY TpeOyeT yuéTa HOPM pPa3IuvHbBIX TPABOIOPSIKOB,
a TaK)Ke YCTAaHOBJICHHSI COJICPKaHMsI MHOCTPAHHOTO 3aKOHOaTenbcTBa. OTMEUEHO,
9TO CyAy HEOOXOJUMO YYHUTHIBATh IOJOXKECHUS MEKIYHAPOJHBIX JIOTOBOPOB,
PETYIHPYIONUX COOTBETCTBYIONINAE OTHOIIICHUS.

B maparpade 3.2. Paccmompenue Oen o pasdene umywecmea Cynpy2os
aHAIM3UPYIOTCS OCOOCHHOCTH pa3pelieHusi CIOPOB O pasfele HUMYIIeCTBa
CYNpYyToB. YCTaHOBJEHO, YTO JaHHBIC CIOPHl XapaKTEPHUIYIOTCS CIOKHOCTHIO
OTIpeJIeNICHHs] MPUMEHUMOTO MpaBa, MOCKOJIbKY UMYIIECTBO MOXET HAXOAUTHCS Ha
TEPPUTOPUM PA3TUYHBIX TOCYJAPCTB, a CYNPYrd MOTYT 00JajaTh pa3IdYyHBIM
rpaxxgancTBoM. [lokazaHo, 4TO cyay HEOOXOAMMO YYHUTHIBaTh KOJUIM3UOHHBIC
HOPMBI, a Tak)K€ HAJIMYHUE COTJANICHUH MEXIy CYINpyramu, perylupyrommx
peKHUM WX  HMYIIECTBAa, YTO TpedyeT  KOMIUIEKCHOTO  MOoaxoda K
IPABONPUMEHEHHUIO.

[Maparpad 3.3. Paccmompenue cnopogé o Oemsx. B panHOW yactu
WCCJICIOBAHUST PACCMATPHUBAIOTCA CIIOPHI, CBSI3AHHBIE C OIMPEJCICHHEM MecTa
KUTEIIbCTBA PEOCHKA, MOPSAKOM OOIIEHUS C POAUTEIIMH W WHBIMHU aCIEKTaMHu
POJIUTEIBCKON OTBETCTBEHHOCTH. Y CTAHOBJIEHO, YTO MPUOPUTETHOE 3HAUYCHUE B
JAHHOW KaTEropuu e MMEET MPHUHIINI 3aluThl HHTepecoB pedénka. [lokazano,
9TO MPU OMPEACICHUH IOPUCAWKIINUA CYIbl OPHEHTHPYIOTCS TPEXKIE BCETO Ha
dakTUueckoe MEeCTO TpOXKHWBaHUS peOEHKa, YTOo obOecmeunBaeT HaubOoee
sbdexTuBHyI0 3amuTy ero mpaB. OTMEYEHO, UYTO YydYacThe WHOCTPAHHOTO
AJIeMeHTa TpeOyeT MOMOJHUTEIFHOTO yUéTa MEKTyHAPOHBIX CTAHAAPTOB 3aIUTHI

[paB JETEN.



[Maparpad 3.4. Paccmompenue Oen o 83vicKanuu aiumenmos. B pgaHHOM
MOJAMYHKTE HWCCIEAYIOTCS OCOOCHHOCTH B3BICKAHHWS QJIUMEHTOB C YYacTHEM
WHOCTPAHHBIX TPaXIaH W JHI 0€3 TpaKIaHCTBA. YCTAHOBICHO, YTO B JaHHOM
KaTeropuy JIeJ1 3HAYMTEIBHYIO pPOJb WrPAIOT MEXIYHAPOIHBIE JOTOBOPHI,
PETYIHPYIONTUE MOPSAIOK UCIIOTHCHHS aTMMEHTHBIX 00s13aTesibeTB. [lokazano, 4To
OTCYTCTBHE COOTBETCTBYIOIIMX COTJIAIEHUA MEXAY TOCYIapCTBAMH MOXKET
CYIIECTBCHHO 3aTPYJAHUTh HWCIIOJHEHUE CYACOHBIX PEIICHHWA, YTO CHIDKACT
3¢ (HEKTUBHOCTH Cy/1IeOHOM 3aITUTHI TTPaB B3BICKATEIS.

B wurore mnpoBeAEHHOE WCCIEIOBAaHUE TIO3BOJIMJIO YCTAaHOBUTH, 4YTO
pacCMOTpEHHE CEMEWHBIX CIIOPOB C HWHOCTPAaHHBIM D3JIEMEHTOM TpeOyeT
KOMIUICKCHOTO I0AX07a, OCHOBAHHOTO Ha COYETAHWU HOPM HAIMOHAJIBHOTO H
MEXIYHApOJHOTO TIpaBa, 4TO obecrneunBaeT d3PGEKTUBHYIO 3alUTy IpaB
YYAaCTHUKOB COOTBETCTBYIOIIMX TPAaBOOTHOIICHHWA. HacTosimee wuccriemnoBanue
MO3BOJIMJIO YCTAHOBUTH, YTO PACCMOTPEHHE CEMEWHBIX CIOPOB C MHOCTPaHHBIM
AIIEMEHTOM XapaKTEPHU3YeTCs] BBICOKOM CTEMEHbIO CJIOKHOCTH UM TpeOyeT
KOMIUIEKCHOTO TMPUMEHEHHS HOPM HallMOHAJIBHOTO W MEXIYHApOJHOIO IMpaBa.
Oro mo3BoisieT oOecneunTh AOQPEKTUBHYIO 3alIUTy TMpaB  yYaCTHUKOB
COOTBETCTBYIOIIMX MPABOOTHOIICHUN U COOJIOJCHUE MPHUHIIMIIOB CIPABEAIMBOTO
cyneOHOro pa3oupaTeNbCTBa.

B 3akiouyeHuum oO0OOIIEHBI OCHOBHBIE pE3YJIbTAaThl  HCCIICIOBAHMS,
OTpaXkarollue BBIABICHHBIE 3aKOHOMEPHOCTH UM OCOOCHHOCTH TPaBOBOTO
PETYIHPOBAHUS CEMEMHBIX CIIOPOB C yUYaCTHEM WHOCTPAHHBIX TPAXKIAH U JUIl 6e3

IpaKIaHCTBA.
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