MunncrepctBo oOpa3oBanus u Hayku Poccuiickoit @eneparyu
®EJIEPAJIBHOE I'OCY JAPCTBEHHOE BIOJ[)KETHOE
OBPA30OBATEJILHOE YUPEXJIEHUE
BBICIIIET'O OBPA3OBAHUS
«CAPATOBCKUU HALIMOHAJIbHBIN NCCJIEJJOBATEJILCKUIA
I'OCYJAPCTBEHHbBI YHUBEPCUTET
MMEHU H.I'. YEPHBIIIIEBCKOI'O»

Kagenpa rpaxxaanckoro npasa u mporecca

Kyxos Cepreii BacnibeBuu

IMPOIECCYAJIBHBIE ITPABA U OBA3AHHOCTHU CTOPOH B
I'PAXKJIAHCKOM CYAOITPOU3BO/ICTBE

HanpasneHus noarotoku 40.03.01 — «¥OpucnpyneHmms»
wpuanuyeckoro pakyiasrera CI'Y um. H.I'.YepHbieBckoro

ABTtopedepaT 6akanaBpcKoit paboThbl

HayuHsblii pyKOBOAUTEIb
KaH. Ipua. HayK, noueHT M.H.3apyOuHna

3aB. kadeapoit
KaH/. opua. Hayk, noueHT E.H. Torysaesa

Capatos 2018



BBenenue

AKTYaJIbHOCTh TeMbl HcceqoBaHuss. CorjacHO TOJIOKEHUSIM cTaTbu 46
Koncturymmuun Poccmiickoit  ®Denmepaniui  KaKIOMYy TapaHTHPYETCsS CyneOHas
3amuTa ero mpaB W cBoOon. IIpaBoBas pedopma, mpoBoguMas B HacTofIlee
BpeMs B Poccuiickoit ®enmeparuu, 3aTpoHysa B IEPBYIO OYEpenb CyneOHYIO
nestenbHOCTh. CynmeOHast BiacTh, 3akpervieHHas B Konctutymwmm PO, mapsgy c
3aKOHOJIATEJIbHOM Y UCIIOJHUTEILHOM, UMEET OrPOMHOE 3HAUYEHUE B CTAHOBJICHUU
IIPAaBOBOTr'0 TOCYAApCTBA.

B coorBercTtBUM ¢ monoxkeHueMm cT. 8 BceoOmiedt aeknapanuu  mpas
YeJIOBeKa, YCTAaHABIMBAIOIICH TIPABO KaXKIOTO deloBeka «Ha 3((GEeKTUBHOE
BOCCTAHOBJICHUE B MpPaBaxX KOMIIETEHTHbIMU HAIIMOHAJIBHBIMU CyJaMHU B CIIy4ae
HapylIeHUsI €ro OCHOBHBIX IIpaB, MPEJOCTaBICHHbIX €My KoHcTuTynuen wumm
3aKOHOM).

KomriekcHoe u3ydeHue COBPEMEHHBIX MpoOJieM MpaBocyausi, Oe3yCIOBHO,
3aTparvBaeT MPaBOBOE IMOJOKEHUE CTOPOH B TPAXKIAHCKOM IMpolecce. 3agada
pa3BUTHSI YYEHMSI O CTOPOHAaX - OJHA U3 IIEPBOCTEIICHHBIX B pPaMKax
IPaXIAHCKOTO IMPOLECCYaJIbHOTO IIpaBa, B CBSA3M C 4YeM, I[PUBICKAIA W
MPUBJIEKAET B HACTOSIIEEC BPEMSI BHUMAHUE YUCHBIX-TIPOLIECCYATUCTOB.

HeoOxonumocTs uccnenoBanusi MPaBOBOM MPUPOJLI MPOILIECCYAIbHBIX IpaB
U 00S3aHHOCTEH CTOPOH B TPAXKIAHCKOM CYIOMPOU3BOJICTBE OOYCIOBJICHA TEM,
YTO B COBPEMEHHOM POCCHUHCKOM OOILIECTBE JOCTATOYHO OCTPO CTOUT BOIPOC
pEaIbHOM 3allMThl NpPaB M 3aKOHHBIX WHTEPECOB TPaXJaH, MNPOBO3TJIAIIEHHBIX
Koucrurymueit P®O. Ananu3 cyaeOHON MpaKTUKH CBUAETEIBLCTBYET O TOM, UTO Y
3aMHTEPECOBAHHBIX JIMIl HE BCErJa HMEETCS BO3MOXXHOCTh 3I((PEKTUBHO
WCIIOJIB30BaTh TMPEJAOCTABIEHHBIE WM IPOIlECCyalbHBIE TpaBa, YTO OOYCIOBJICHO
KaK HECOBEPLIEHCTBOM IPOLECCYAIbHOTO 3aKOHOAATEIbCTBA.

CyObeKTUBHbBIE MpoliecCyajbHble IpaBa M OOS3aHHOCTH UMEIOT OO0JIbIIOE
3HAYCHUE VIS TPAXKIAHCKOTO U apOUTPAKHOTO CYAOMPOU3BOJCTB, YTO OIMPEACIISICT
UX O0COOYI0 aKTyaJlbHOCTh. 3HAUYMMOCThb MCCIIEIOBAaHUS 3TOM  MPOOJIEMBI

06YCJ'IOBJ'ICH3 HCO6XOI[I/IMOCTBIO COBCPHICHCTBOBAHUA rpaxaaHCKOI O



MPOIIECCYATIbHOTO 3aKOHOJATENIbCTBA M TMOPSAKA OCYIIECTBICHUS MPaBOCYAHS IO
TPKIAHCKUM JIeaM, PaCHIMPEHUs CyOBEKTHUBHBIX TPAXKIAHCKUX IMPOIECCYaTbHBIX
MpaB U YCWJIEHUS UX TapaHTHUH.

Takum o00pazoM, HCCIETOBATENBCKUN MMOAXOJ K TpoOJIeMe ¢ TMO3UIUU
CPaBHUTEIIPHOTO aHallu3a TPa)XJaHCKOTO IMPOIECCYaIbHOIO0 M apOUTPakHOTO
MIPOIIECCYATbHOTO 3aKOHOJATEIhCTBA IMO3BOJISIET II0-HOBOMY, 0OoJjiee OOBEKTUBHO
OCBETUTH CJIOKHBIC BOIPOCHI MPOIECCYaTbHBIX MPaB U O0A3aHHOCTEW CTOPOH MpH
PAcCMOTPEHUM TPAXIAHCKUX JIeJ B CyJi€ NEPBOM MHCTAHIIUM.

Crenenb Hay4yHoO#l pa3paboranHocTH mnpoOdJsemsbl. [IpaBoBas mnpupona
y4acTusi B TPakJIaHCKOM CYJOIMPOU3BOJICTBE HUCTIIa M OTBETYMKA HEOJHOKPATHO
CTAHOBWJIACh IPEIMETOM HAy4YHOTO HCCIEeAOBaHUsI. TeopeTHYeCKyl0 OCHOBY
UCCIIEIOBaHUSI COCTaBWIM paboThl yueHbix KoHHa XIX - magana XX Beka: E.B.
BacekoBckoro, A.X. T'ompMmcrena, B.JI. Hcauenxko, K.M. MansimeBa E.A.
HedenpeBa m npyrux; paboTtel B oOiactu Teopuu mnpapa: H.I'. Amekcanmpora,
A.M. [enucoBa, H.M. Mary3zoBa, A.B. Mansko, b.M. Cemeneko, IO.H.
Toncroro, JI.C. SIBuya u apyrux; HaydHble paOOThl B 00JIACTH TPaKIAHCKOTO U
apoutpaxkHoro mpoieccyanbHoro mpasa: T.E. Aoooii, C.®. Adanacbea, B.A.
bab6akoBa, 3.H. baitmonnunoii, A.T. bounepa, B.B. byraeBa, M.A. Bukyrt, B.A.
BaneeBoii, B.H. T'aneeBa, JI.A. I'poch, P.E. T'ykacsana, I1.®d. Enuceilikuna, T'.A.
Kununa, B.M. XKyiikoBa, .M. 3aiiueBa, B.H. 3axaposa, H.b. 3eiinepa, A.H.
3unuenko, O.B. MBanora, O.B. NcaenkoBoii, A.®. Kosznosa, K.M1. Komuccaposa,
[LII. KomecoBa, H.B. Ky3nemnoBa, A.A. MenpHukoBa, 9.M. Mypanesan, B.A.
Mycuna, I'.JI. Ocokunoi, FO.A. Ilonosoiui, A.I'. IlnemanoBa, U.M. Ilgatunerosa,
H.A. Paccaxarckoii, B.M. Tepteimnaukoa, M.K. Tpeymnukona, .M. Yedora,
H.B. Yennona, H.A. Yeunnoi, M.C. [llakapsu, B.W. Illernosa, K.C. KOnenscona,
B.B. fpkoBa u npyrux.

Heap uceie0oBaHUs 3aKIIOYACTCS B TEOPETUUECKOM HM3YYEHUH BOIPOCOB
MOHATUSI U pean3allud CyOBEKTHBHBIX MPOLIECCYANIbHBIX MpaB U O00sI3aHHOCTEH
CTOPOH B TPaXIaHCKOM TMPOIECCYaATbHOM CYJOTIPOM3BOJICTBE M B BBIPAOOTKE Ha
ATOM  OCHOBE  TMPEIJIONKEHHM IO  COBEPUICHCTBOBAHUIO  TI'PAXJAHCKOIO

npouecCCyajibHOIO0 3aKOHOAATCIbLCTBA.



JIist  TOCTWXKEHHST TIOCTABJICHHOW €M HEOOXOIMMO PEIIUTh CIEAYIOIINE
3a1a44 UCCJIeI0BAHUSA:

- chOopMyIMpPOBATh OINPEACICHUE TOHATUS «CTOPOHBD» B TPAKIAHCKOM
IIPOLIECCYaAIbLHOM IIPABE;

- ONpEAeNUTh MOHATHE CYOBEKTUBHOIO IMPOIIECCYaIbHOTO MpaBa HCTIA U
OTBETYMKA;

- OINpPEAENHTh MOHATHE CYOBEKTUBHON MPOLECCYyaIbHONW OOS3aHHOCTU MCTIA
Y OTBETUMKA,

- BBISIBUTH OCHOBHBIE TPOOJIEMBbI, BO3HUKAIOIIME TIPU  peaIU3alUU
MPOIECCYyAbHBIX MPaB U MCHOJHEHUH MPOIECCYaTbHbIX 005 3aHHOCTEH CTOPOHAMU
IIPU PACCMOTPEHUM TPAXKIAHCKUX JIEII.

O0beKkTOM HCCJIEOBAHMS BBICTYNAIOT TPAXKIAHCKHAE MPOLECCYaTbHBIC
OTHOUIEHUS IO peai3alliu MPOIECCYaJbHBIX MpPaB U O0SI3aHHOCTEH CTOPOH MpPHU
PAacCMOTPEHUH T'PAXKAAHCKUX JIEII.

IIpeaMeTomM uccaeI0BAHUSA SBISIOTCS:

- TpoOJEMHBIE  aCHEeKThl  WHCTUTYyTa CTOPOH B TPakIaHCKOM
CyZIONIPOU3BOJICTBE;

- OCHOBHBIE TEOPETUYECKHE AaCIEKThl IPOLECCYAIbHBIX MpaB U
00s13aHHOCTEN CTOPOH,;

- TIPABOBBIE HOPMBI, PETYIUPYIOIINE PEATU3ALUI0 TMPOLECCYaIbHbIX MpPAB U
WCITOJITHEHHUE TIPOIECCYATbHBIX O0S3aHHOCTEH CTOPOHAMH.

MeTtoaojiorusi mccjeaoBanus. Pa0ota oOcHOBaHa Ha JUAJIEKTHYECKOM
METOAE IIO3HAHUA IIPABOBOM  JEUCTBUTEIBHOCTH, KOTOPBIM  MPEATOIAraet
O00BEKTUBHOCTH, BCECTOPOHHOCTh HCCIICIOBAHUS.

Crtpykrypa pabGotbl. PaGota coctrout u3 BBeaecHus, riaBbl 1 «lloHsTue u
MPU3HAKK CTOPOH B TPAKIAHCKOM CYJOMPOM3BOJICTBE», BKIIOUAIONias maparpadsl
1.1 «Y3kuili W WMHUPOKUI MOAXOA K MOHATHIO «cTopoHa»» u 1.2 «lIpaBaBoe
MOJIOKEHHE CTOPOH B TPAKIAHCKOM IIpoliecce», riaBa 2 «OO0mas xapakTepucTuka
MPOIIECCYaTbHBIX TIpaB W OOS3aHHOCTEW B COBPEMEHHOM POCCHIICKOM IIpaBe»,
BKirovaronias naparpagsl 2.1 «CyObeKTUBHOE IpaXk/IaHCKOE MPOIIECCYaTbHOE MPaBoO:

MOHSTHE U TIpU3HAKW», 2.2 « Opuanueckas 00513aHHOCTD B IPaKJaHCKOM MPOIECcCe U



npeaensl €€ ocymlecTBICHHs» U 2.3 «MecTo TpaxJaHCKUX MPOLECCYaTbHbIX
00s3aHHOCTEH B CTPYKTYp€ TPaXKIAHCKHX IMPOIECCYaTbHBIX MPABOOTHOIICHUNY,
rmaBa 3 «OOmmMe U chenuagbHble MpaBa CTOPOH TPAXKIAHCKOTO Ipoleccar,
BKUTFOHaromias maparpadser 3.1 «OOmue mpaBay, 3.2 «CnernuanbHbie mpaBay u 3.3
«3moynoTpediaeHrue NpolecCyalbHbIMH MpaBamMu», riaBa 4 «[IpobGieMHbIE aCIEeKThI
UCIIOJIHEHUSI  IOPUJIMYECKUX  OOS3aHHOCTEH  CTOpOHAMU B TPaXKIaHCKOM
CyZIOTIPOM3BOICTBE», oOOpazoBaHHas maparpadamu 4.1 «Buasl mporeccyanbHbBIX
oOs3anHOCTE» U 4.2 «lIpuBiedyeHne CTOPOH K TPa)kKIAAHCKON MpolieccyalbHOU
OTBETCTBEHHOCTW», 3aKJIFOYEHHS U CIHCKA UCIIOJIb30BAHHBIX HICTOYHUKOB.
OCHOBHOE COIEPXAHUE PABOTbI

I'maBa 1 «lloHsiTHe W TNPU3HAKH CTOPOH B TIPAKIAHCKOM
CyJI0NPOU3BOACTBE» BKIIIOYAET B ce0s Ba maparpada.

B nepBom naparpade «Y3kuid 1 NIMPOKHUIA MOAX0] K MOHATHIO KCTOPOHA»»
paccMaTpUBaly OIPEACIICHUE CTOPOHBI U OTJIMYUTEIIbHBIE YEPTHI.

CTOpOHBI - OCHOBHBIE YYAaCTHUKHM TPAXIAAHCKOTO CYAONPOU3BOJICTBEHHOTO
rmpolecca, Kak YYaCTHUKM OHHM 3aHMMAIOT OCHOBOIIOJIAraruiee MeECTO Cpenu
cyObeKTOB JaHHOU oTpaciu. [lo cyTu, UMEHHO paau pa3pelieHusl Cropa MEXIy
ctopoHam. OAHAKO B HACTOSIIEE BpPEMs HEINb3S FOBOPUTh O TOM, UTO IPaBOBOE
MOJIOKEHUE  CTOPOH  MPEACIBHO  YETKO  ONPEAEIEHO B POCCHMCKOM
3aKOHOAATENBCTBE.

Cnenyer OTMETUTb, YTO B 3aKOHOJATEIBCTBE HE COJEPIKUTCS OINpEeeTICHUS
CTOpOH, HE MPEAYCMOTPEHBI Kakue-auoo mpu3Haku cTOpoH. COOTBETCTBYIOIIAS
HOpMa ['paxkmaHCKOro mnpoueccyainbHOro kojaekca P® mnpeaycMaTpuBaeT JIUIb
CyOBEKTHBIH  COCTaB  JAHHOTO  TMOHATHSA. B Teopum  Tpa)kIaHCKOTO
CyAOIPOU3BOICTBEHHOTO npoiecca MpeycCMaTpUBaeTCs onpeaeacHHas
Kiaccuukanusa TpaB, KOTOpbIE MOTYT NPHUHAMIEKATH CTOPOHAM, MPHUYEM
nojo0Has Kiaccupukanus He 3aKperieHa 3aKOHOIATENbHO.

OTnuuuTenpHas Yepra CTOPOH 3aKIIOYaeTcsli B TOM, UYTO MEXAY HUMH
CYLIECTBYET CIOp O TMpaBe, OHU MMEKT NPOTUBOIOJIOKHBIE MaTEpUAIbHO-
NpaBOBbIe TpeOOBaHUS. DTO YyYACTBYIOIIME B JIEJI€ JIMIA, CIIOP O MaTepHUAJIbHBIX

nmpaBax MW OXPAHACMBIX 3dKOHOM HMHTCPCCAX KOTOPBLIX COCTABICT MPCAMCT



CyneOHOTO pa30buparenbCcTBa, paccMarpuBaeTrcss W paspemaercs cyaom. Oo6e
CTOPOHBI SABJIIFOTCS MPEANOJIAraéMbIMU CYOBEKTaMH CIIOPHOTO MAaTEPHATIBHOTO
MPaBOOTHOIICHUS, KOTOPOE BIUSAET Ha CYOBEKTHBIM COCTAaB KOHKPETHOTO Jefia IO
CHopy.

Takum 00pa3oM, Ha CTOPOHBI BO3JIOKEHBI ONpENIETICHHBIE MPOLeCCyalbHbIC
oOs3aHHOCTH. McmonHeHue »TUX O00sS3aHHOCTEH O00ecHedeHo MpollecCyalbHbIMU
CaHKLUMSMU M JPYTMMH MNpOLECCyalIbHbIMU cpenctBamu. K HuUM  oTHOcsTCS:
HEBBITOJIHBIE MPOLECCYyAIbHBIE IIOCIEACTBUS - OTKa3 B IIPUEME 3asBICHUS,
OCTaBJICHHE 3asBJICHUsA O€3 JBIKEHHUS, OTKa3 B YJOBJIETBOPEHUU XOAaTalicTBa U
Jp.; TOCYJApCTBEHHOE MPUHYXICHHE - MNPUHYJIWTEIbHBIM NpUBOJA, wmTpad, a
TAK)K€ B3bICKAHUE JICHE)KHBIX CYMM B IIOJIb3Y JIPYrOfl CTOPOHBI.

Bo Bropom mnaparpage «IIpaBoBoe mosi0:xkeHHe CTOPOH B IPAKIAHCKOM
npouecce» paccMaTpuUBaeTcs OOJBIIOE 3HAUYEHHWE KaK B OTHOILEHUHU BIIMSHUSA Ha
XOJl TpaXkIaHCKOro IIporecca, TaKk W Ui JOCTH)KCHHMS KOHEYHOM MLeld —
MIOCTAHOBJICHUSI CYJI€OHOTO PEIICHHUsS U BOCCTAHOBJIEHUS! HAPYUIEHHBIX IpaB. Takum
0o0pa3oM, CTOPOHBI HMMEIOT TIPAKIAHCKUE NpOLECcCyajbHble IpaBa, AAIOIIME UM
BO3MOYKHOCTh PAaclopspKaTbCsl MaTEPUAIbHBIM MPABOM, CIIOP MO MOBOAY KOTOPOIO
paccMmaTpuBaeT ¢y (IIpaBO OTKAa3aThCs OT MCKA, MPU3HATH UCK, 3aKJIIOUUTh MUPOBOE
COTJIALLICHUE).

['paxxgaHckoe  mpoueccyalibHOE€ — 3aKOHOAATENbCTBO  HE  TOJIBKO
IPEIOCTaBIISIET CTOPOHAM IIHUPOKHE CyOBEKTHUBHBIE MPOLECCyaabHbIe MpaBa, HO M
o0OecreynBaeT MX HaJJIeKAIMMUA TapaHTUSMH .

W3 npuBeneHHBIX pacCyKIE€HUM pacCMOTPEHHBIX B maparpade, 4To
IPXKJAHCKOE IPOLIECCYaJbHOE ITPAaBOOTHOLIEHHE - OCHOBaHHas Ha HOpMax
IPaXKJAHCKOTO IMPOIIECCYaJbHOTO MpaBa CBSI3b MEXKIY CYObEKTaMHU, HAJCICHHBIMU
KOPPECTIOHAUPYIOIIUMHU npaBaMu " 00513aHHOCTSIMH, ONTUMAJIBHOE
B3aMMOJICHCTBHE  KOTOPBIX CIYXKUT COaJaHCUPOBAHHOMY  yIOBJIETBOPEHHUIO
MHTEPECOB KaXJIOro U3 CYObEKTOB HapsAly C HWHTepecamMu oOlecTsa U
rocyzapcraa.

Takum oOpa3zoM, TpaxxJaHCKOE MPOLECCyaIbHOE MPAaBOOTHOILIEHUE — 3TO

MMOPOXKIACHHAA HOpMa rpax 1aHCKOTI' O MpouecCCyajabHOIO ImpaBa n



KOHKPETH3UPOBAaHHASl HAJIOXKEHHEM Ha peajbHBbIX CYOBEKTOB CBSI3b CyAa H
YYAaCTHHKA PaXIaHCKOI0 CYAONPOU3BOICTBA, COJAEPKAHHEM KOTOPOM BBICTYIAIOT
UX B3aMMHBIE [IpaBa U OOS3aHHOCTH, PACHpPEIEIICHHbIE B IPAaBOBOM CTaTyce Cyja
Y B3aUMOJEHCTBYIOLIEIO C HUM CYOBEKTa B 3aBUCHMOCTU OT POJM IOCIETHErO B
IIpollecce PacCMOTPEHHsT M Pa3pellieHMs OPUAMYECKUX JelN, a Takke
ONTUMAJIBHOIO OajaHca YacTHBIX, OOIIECTBEHHBIX M I'OCYJAapPCTBEHHBIX HHTEPECOB,

CIOCOOHBIX HAWTH YAOBIETBOpEHHE B cdepe OCYIIECTBICHHUS MPaBOCYIHS IO
IPAKJAHCKUM JIEJIaM.

I'maBa 2 «OOmass XapakTepucTHKa MPOUECcCYadbHbIX IMpaB U
00si3aHHOCTEell B COBPEMEHHOM POCCHIICKOM IpaBe» COCTOUT U3 3 maparpados.

B mnepBom mnaparpadpe «CyO0ObeKTHBHOEe TIpaxIaHCKOe MpoueccyajJbHoe
NpaBo: MNOHATHE M NPHU3HAKW»  PACCMATPUBAJIM  4YTO  TPAXIAHCKOE
IIPOLIECCYaIbHOE  CYIONPOM3BOJICTBO  3TO  OIpPEIEIICHHAs, cnenuguIHas,
YPETyJINPOBaHHAs TPaXIAAHCKO-IIPOLECCYAIbHBIMA HOPMAaMHU JI€ATEIBHOCTh BCEX
YYaCTHUKOB CYAOINPOU3BOJCTBA, B TOM YHCJIE€ U OPraHOB HCIIOJHEHHS CYyJeOHBIX
PELICHUM.

A Taxxe riaBHas OCOOEHHOCTh CTaJMi TPaX)JAAHCKOTO  IMPOIECCYaTbHOTO
CYJIONPOM3BOJCTBA - BO3MOXHOCTH HX CaMOCTOATEIBHOTO, aBTOHOMHOIO
CYLIECTBOBAaHMs 0€3 IMOCIEQYIOIIEro, B CMbICIE 005S3aTeNbHOIO BO BCEX CIydasXx,
nepexona OT OJHOM craauu K Jpyrod. ['pakmaHckoe nelio HeoOs3aTelbHO
JIOJDKHO TIPOMTH TOJHBIA IUKJ, TO €CTh BCE MATh CTaaui. B 3aBUCMMOCTH OT
KOHKPETHBIX OOCTOSITENIbCTB JEJI0 MOXKET MPONUTH NEPBYIO, BTOPYIO M TSATYIO
CTaJiMM, MUHYSI TPEThIO U YETBEPTYIO, JIUOO TOJBKO MEPBYIO U BTOPYIO, MEPBYIO U
TPETHIO U T.IL

Bo Bropom mnaparpade «FOpuaudeckasi 00f3aHHOCTb B TI'PaKIAHCKOM
nmpouecce W Ipeaesbl €€ OCYyHIEeCTBJIEHHMS»  PAaCKpPbIBAE€TCA OTJIMYME  OT
CYOBEKTUBHOTO TIpaBa CBOEHM KaTerOpUYHOCThIO. TO €CTb €Clu 4YelOBEKY
IPEINUCAaHO BBINOJHATh KaKuWe-TO JEHCTBUS WM BECTH ce0sl B OIpPEIEICHHBIX
MOBEIEHYECKUX paMKax, TO 3TO He oOcyxknaeTrcs. B comepikaHue IUCIUIIMHBI
BCErJia BKJIIOYEH BJIACTHBIN HMMIIEPATUB, OT KOTOPOTO HENb3sd OTCTymnarb. Bce 310

o0ecreynBaeT B MPAaBOOTHOLICHWH IMOBENECHHE, PETYJUPYEMOE TOCYJapCTBOM M



METOJIaMU MPUHYIUTENBHOTO BO3AEHCTBUS. s ropuandyeckoil 00s13aHHOCTU BCE
9TO ABJISAETCA HEOTHEMIIEMOM YacCThIO JUCLHUILIAHBI.

Ha ceromnsmaui nens B Poccuiickor denepanuy €XKEIHEBHO IMPOXOIST
COTHM cyaeOHBIX 3acemanuii. Mx mpaBoBoe perynupoBanue 3(PGEKTUBHO
OCYILECTBIISIETCS COOTBETCTBYIOIIEH FOpUINYECKON OoTpaciibio. KoHeuHo, Bcerga
OBLIIM OTpeJieieHHbIe MPOOJIEMbI TpaXKIaHCKOro npolecca. Ho mpakTudecku Bce
OHM pa3palaThIBAIOTCSI M MPEOJOJIEBAIOTCA B TEOPUM, UYTO TPUBOAHUT K
MOJEPHU3ALMUHN IPAKIAHCKOIO CYIOIPOU3BOJCTBA B IEJIOM.

Takum oOpaszom, ropuauyeckas O0OsSI3aHHOCTh B cepe TIpakIaHCKOIOo
CyJIONIPOM3BOJICTBA — 3TO HEOOXOAMMOE, JOJHKHOE T[OBEIEHHE CYyOBeKTa
IPaKJAHCKOIO  IPOLECCYAIbHOTO  IPABOOTHOLICHMS, YCTAHOBJIEHHOE  JUIA
YIOBJIETBOPEHUSI MHTEPECOB HOCHUTENS CyObEKTMBHOro nmpaBa. Ecau or
CYOBEKTUBHOTO IIpaBa MOKHO OTKa3aThCs, TO OT IOPUIUYECKON O00s3aHHOCTU
Henb3s. be3 cooTBeTcTByrOmIEH 0053aHHOCTH CyOBEKTUBHOE MPABO IMPEBPAILAeTCs
B HUYTO.

B Tpethem maparpade «MecTo rpaxKIaHCKHX NPoLEcCYaabHBIX
00s13aHHOCTEll B CTPYKTYpPe IrPAKAAHCKHUX MPOLECCYATbHBIX PABOOTHOIICHUIT»
paccMaTpUBAJINCh  OCYIIECTBICHHM NPaBOCYIUsS MEXKIYy CYAOM U JHMLAMHU,
YYaCTBYIOIIMMH B IPOLIECCE PACCMOTPEHUS M PA3PEIICHHS, a TAK)KE HCIOJHEHUS
pelIeHus] CyAa, CKIAIbIBAIOTCS W PAa3BUBAIOTCA OOIECTBEHHbIE OTHOILUEHUS,
peryiaupyeMble TpaKJaHCKUM IPOLIECCYaTbHBIM IPABOM.

[IpouieccyanbHble mMpaBa U OOA3aHHOCTH KaK Mepa BO3MOXKHOTO H
JOJDKHOTO TIOBEAEHUS SBISIIOTCS KaTeropusmu. OHU pEeAU3YHOTCS TOJBKO ITyTEM
COBEPILIEHUS TMPOLECCYATbHbIX JEHCTBHUM M TIOTOMY HEpa3pbIBHO CBS3aHbl C
MOBEJACHUEM CYOBEKTOB IMpOIeCCyalJbHbIX MpaBOOTHOIIEHUH. Bce 310 naer
OCHOBAaHME JJIsl BBIBOJA O TOM, YTO COAEPKAHUEM IPAKIAHCKHUX IPOLIECCYaTbHBIX
IPABOOTHOUICHUM SIBISIIOTCS HE TOJBKO IMpoOleCCyalibHbIE MpaBa M OO0S3aHHOCTH
CyOBEKTOB 3THX OTHOIICHHM, HO W MpoleccyajbHble NEHCTBUSA CYOBEKTOB IO UX
peanu3andd. A 3TO 3HAYMUT, YTO TPAXKTAHCKHE IMPOLECCyallbHbIE O0S3aHHOCTU
3aHMMAalOT OCHOBHOE MECTO B CTPYKTYpE MPOLECCYyATbHBIX IPABOOTHOIICHHM, HO 0€3

JICWCTBUM U MHBIX MEP, HAIIPABJICHHBIX HA pealn3alyio, HUYEro HE BO3MOXKHO.



I'maBa 3 «OOmme M cHnenuajJbHble IPaBa CTOPOH TPAKIAHCKOIO

npouecca» COCTOUT U3 TpexX maparpados.

B nepBom mnaparpage «QOOmme mpaBa» paccMaTpuBajics BoIpoc 00
ONPENECICHUN MEXaHU3Ma peaju3aliyd CyJeOHOW BJIACTH NPOLECCYaIbHBIX IPaB U
00s13aHHOCTEM YYaCTHUKOB TPaKJIaHCKOTO CYIONpou3BoJcTBAa. CBs3aHO 3TO CO
CIIETYIOIMMHU TPEINOChUIKAMU: peau3anusi CyJeOHONW BIACTU BO3MOXKHA TOJIBKO
NyTeM OTMPABICHUS] TPaBOCYIUsl (KOTOpas SBISIETCSI OCHOBHOM JIESITEIBHOCTHIO
CyneOHOW BIACTHU); TMPABOCYAUE OCYIIECTBIAECTCS TOJBKO B  CHEHHUAIBHOU
rpakJIaHCKON MpoleccyanbHoil ¢opme (B OTHOIICHUU OTHPABJICHUS MPABOCYIUs B
Ipa)X/IaHCKOM CYJONPOMU3BOJICTBE); TpaxkJaHCKas IpoleccyaipHas ¢opMa ecTb
YCTAHOBJICHHBI B 3aKOHE TOPSJAOK OCYIIECTBICHUS JEUCTBUM yYaCTHUKAMU
IPKIAHCKUX TMPOLECCYAIbHBIX IPABOOTHOIIEHUN; B OTHOLIEHMHM KOHKPETHOIO
YYaCTHUKA TPAXIAHCKUX IPOLECCYaJbHbIX IPABOOTHOIIEHUN  Trpa)aaHCKas
npoleccyanbHas opMa NposIBISETCA B MPEANUCAHHBIX IJI1 HErO MPOLECCyaIbHbBIX
nmpaBax U 00s3aHHOCTSAX. Takum oOpa3om, peanusaiusi CcyAeOHOW BiacTu
MPOSIBIISIETCS], MPEXKAE BCETro, B MpaBax M OOS3aHHOCTAX YYACTHUKOB I'PAKIAHCKHX
npoleccyalbHbIX NpaBoOTHOIIEHWH. Kpome Toro, mnpoueccyanbHble NpaBa H
00513aHHOCTH CTOPOH KOOPAMHHUPYIOTCS, KaK MPaBWIIO, C JEATEIbHOCTBIO CyJa, BHE
KOTOpPOM OHHM HE MOTYT OBITh MOHATHl M PEATU30BaHbI. Tak, CTOPOHBI 3asBISIOT
pas3nu4HbIe XOJATaNCTBa, NPEICTABIIIOT CyAy IMPOLECCYaIbHbIE TOKYMEHTHI, UHBIE
JI0Ka3aTelIbCTBa, YYACTBYIOT B MCCIIEIOBAHUHU JOKA3aTEIbCTB, B Cy/I€OHBIX MPEHUSX,
JAI0T 00BsICHEHUS MO Jieny U T.A4. OAHU AEHCTBUS CTOPOH HEMOCPEACTBEHHO BIUSIOT
Ha JIMHAMHUKY TPaXAAHCKHUX IPOLECCYaJbHbIX MPAaBOOTHOLIEHUA — MOPOXKAAOT,
U3MEHSIOT U MPEKPaIIatoT UX.

Bo BTopom maparpade «CnenuajbHble MpPaBa» pPacCMOTPEIM HW3MEHEHHE
ucka, B cooTrBerctBuu co cT. 35, 39 ITIK P® wucren BmpaBe H3MEHHUTH
OCHOBAHHUA MCKA, €ro MNpPeaMET, YBEIUYUTb WM YMEHBIIUTh pa3Mep HCKOBBIX
TpeOOBaHMUIl, OTKa3aTbCcsi OT UCKa. l3MeHeHue HCKa MOXKET KacaThCsi JHOO €ero
npeameTta, Jubo ocHoBaHMs. OTHOBPEMEHHO M3MEHUTh U TO U JIPYroe Heyb3s, TaK

KakK HpOPIBOfII[ﬁT KOPE€HHOC M3MCHCHUC IIPABOOTHOIICHUSA, C KOTOPBIM ObLI CBsA3aH



NepBOHAYANIbHBIN UCK. [Ipr TakoM WM3MEHEHUHM TEYEHHE CpOKa PACCMOTPEHUS Jefa
HAYMHAETCS CO JHS COBEPIICHHUS COOTBETCTBYIOIIETO MPOIECCYaTLHOTO JIEHCTBHS.

B tpethem maparpade «30ynmorpedsieHue mpoueccyaJbHbIMH NPaBaMHu»
O] 37I0yHOTpeOJICHHEM MPAaBOM MOHUMAETCSI BCETAa YMBILIUICHHOE, CO3HATENIBHOE,
HAMEPEHHOE JICWCTBHE, HO HHKAaK HE HEOCMOTPHUTEILHOE, HEOCTOPOXKHOE WIIN
HepauuTenbHoe. Ecim muisi mpuMeHeHusI MPaBOBBIX Mep MPH HETOOPOCOBECTHOCTH B
ee CyYOBEKTHMBHOM CMBICIE TICUXHUYECKOE OTHOIICHHE JHIA K CBOEMY TOCTYIKY
0e3pa3Iu4Ho, TO MPHU 3IOYHNOTPEOJICHUH MPaBOM MPSMOM YMbICENT oOpa3yeT BHUHY
HApYIIUTENA, & HETOOPOCOBECTHOCTh MPOSBISIETCS B CKPBITOM IKCIIyaTallid HOPM
TPOKIAHCKOTO TIpaBa, B W3BpAICHUH COJCPKAHUS MPEAOCTABICHHBIX JIHILY
MIPaBOBBIX BOBMOXKHOCTEH, B 3HAHUU TOTO, YTO OH HAPYIIAET 3aKOH.

OmHUM CJIOBOM, 3JI0YNIOTpeOIeHE TIPaBOM B TPaKJAHCKOM IPOIIECCe €CTh
IPOTUBONPABHOE, BPEJOHOCHOE IpolieccyalibHOe — jaelictBue  (Oe3neiicTBue)
HEJI00POCOBECTHOTO YIPABOMOYEHHOTO JIMIlA, HAIMpPaBICHHOE NPOTUB HHTEPECOB
IpaBOCyIHUs W  MPOLECCYyaIbHbIX IpaB  APYTHX  Y4YaCTHUKOB  IIpoLEcca,
npeJcTaBisitoniee co00o 0co0yI0 Pa3HOBUAHOCTh IPAXKAAHCKOTO MPOLECCYaTbHOIO
npaBoHapymeHus. OTaensHO CIIeIyeT OTMETHTH po MTOCJIC/ICTBHS
37I0YMOTPEOIECHUsT TPOLIECCYATbHBIMHU TPABAMH: BPEIOHOCHOCTH 3JI0YNMOTPEOICHNUS
MpOIIeCCYalbHBIM TIPABOM 3aKIIOYAETCS B OTPULIATEIBHBIX [JII TPABOCYIUS H
YYaCTHHKOB  TPaXJTAaHCKOTO TIpolecca HAKOHOMHYECKHX, OPTaHU3AI[MOHHBIX,
UJICOJIOTUYECKUX,  JIMYHBIX  TPSIMBIX  WIM  KOCBEHHBIX  TOCJEICTBUIX
He00pocoBeCTHOCTH JuIa. JINIo, KoTopoe 3710ynoTpedaseT mpaBoM, OTMEHSET AJis
ceOs1 oOIIePUHITOE 3HAYEHHE JEHCTBYIONIUX B OOIIECTBE 3aKOHOB M MPUJIAET UM B
KOKJOM KOHKPETHOM Clydyae CBO€ COOCTBEHHOE TOJIKOBaHHME. TeM CaMbIM OH
UTHOPUPYET BceoOIlee 3HAYCHHWE IpaBa W PYKOBOJCTBYETCS IPU COBEPIICHUU
MOCTYIIKOB CBOMM COOCTBEHHBIM JTOMCTHYECKUM HaMEpPEHHEM CYOBEKTUBHOTO
IPaKJAHCKOTO TpaBa, a CO3/MaéT MyTEM HUCIOJIb30BAHUS €T0 OTACIIBHBIX AJIEMEHTOB
JIMIIIb BUTUMOCTD TaKOTO OCYIIIECTBICHHUS.

I'maBa 4  «IIpoGeMHBble acneKTbl WCHOJHEHUS] HOPHIAMYECKUX
00sI3aHHOCTEll CTOPOHAMH B TI'PA’KAAHCKOM CYJIONMPOU3BOACTBE» COCTOUT H3 2

naparpados.



B mepBom maparpade «Buabl mnpoueccyadibHBIX — 00SI3aHHOCTEID)
paccMaTPUBAJIM TJAaBHBIX YYAaCTHUKOB TPa)KJaHCKOTO Mpoliecca, 4TO COTJIACHO
ct.38 I'TIK P® B nmenmax HMCKOBOrO MPOM3BOJCTBA CTOPOHAMH SIBISIOTCS UCTEI U
oTBeTYMK. OHM HAJENAIOTCA IEIbIM KOMIUIEKCOM IMPOIECCYyalbHBIX TMpaB U
00s13aHHOCTEM, MO3BOJIAIONIMX UM 3allUIIAaTh CBOM HMHTEPECHl B cyle. Y HUCTHA U
OTBETYMKA MPOTUBOIOIOKHBIE MAaTEpUATBHO-TIPABOBBIE HHTEPECHI, MEXKIAY HUMHU
UJIET CTOpP O MPABE U OXPAHAEMBIX 3aKOHOM MHTEpecax. 3ajiaua cyaa COCTOUT B TOM,
4YTOOBI CIOPHBIE MPABOOTHOIICHUS CTOPOH IO JIeNy YperyJIupoBaTh, MpUIIaTh UM
OeccriopHblii  xapaktep. CorjlacHo HoOpMaMm JIEMCTBYIOIIETO 3aKOHOJATEIhCTBA
Poccun, CTOpOHBI TONB3YIOTCS PAaBHBIMHM IMPOIECCYaIbHBIMU TIPaBaMH M HECYT
paBHbIE MpOIECCyalibHbIe 00513aHHOCTU. [IpaBa U 00S3aHHOCTH CTOPOH AENATCS Ha
oOumme u crnenuranbHbie. O0mMe mpaBa U O0S3aHHOCTU - TO T€ MPOLECCYATbHbBIE
mpaBa U O00S3aHHOCTH, KOTOPHIMU HAJICNIEHBI U KOTOPBIE OO0S3aHBI HUCIIOIHSTH BCE
YYaCTHUKHU TPaXIAHCKOIO MpOLEcca: UCTEl, OTBETYMK, TPEThH JHIA, MPOKYPOp,
OpraHbl TOCYJJAPCTBEHHOM BJIACTH, OPTaHbl MECTHOTO CaMOYTIPABJICHUS U T.]I.

Bo Bropom maparpade «IlpuB/jieyeHne CTOPOH K  TIPaxKIaHCKOM
npoueccyajbHoi OTBETCTBEHHOCTH»  PacCMOTpEU rpakJIaHCKHE
MpollecCyalbHbIe CAHKIMKU TOCPEICTBOM IOPUAMYECKUX (UKIUN MPUMEHSIOTCS
CyIOM TOJIbKO K HEIWCHUIUIMHUPOBAHHBIM JIMLIAM — TpaXKJaHaMm, HeE
M3BECTUBIINM CyJl O CBOEM ajpece, JUOO HE TMPEICTABUBIIUM HUCTpeOyeMbie
CpPEeACTBa JIOKA3bIBAHMS, WJIM YKIOHUBIIMMCA OT MPOBEAEHUSA JKCHEepTusbl. B
IPKIAaHCKOM Tiporiecce (UKIUMU HEOOXOAUMBI IS TOTO, YTOOBI MPEO0JIETh
MOCJICACTBUS TOBEACHUS HEAUCHUIUIMHUPOBAHHBIX JIUI, TOCKOJBKY (PUKIIUU
CO3MAOT i HHUX HEOJarompusTHBIE TPOIECCYaIbHO-TIPABOBBIC CHUTYAIlUH,
BeIylMe B JaJbHEHIIEM K Pa3udHbIM BHUJAM TpakAaHCKOW MpoliecCyalbHON
OTBETCTBEHHOCTH.

I'paxxmanckoe mpoleccyalbHOE TMPaBO  HMEET  Pa3BUTYI0  CUCTEMY
IOPUJUYECKON  OTBETCTBEHHOCTH, CIIOCOOHYIO  OOECMeuYuTh  HaAJeXkallylo
JUCLUMIUIMHY B  CYJONPOW3BOACTBE IPU  PACCMOTPEHUU U  pa3pelICHUU
rpakaaHckux iej1. B Tom ciiydae, koraa mMepbl MpolecCyalbHOW OTBETCTBEHHOCTH

[0 CBOEMY XapakTepy COBHAJAIOT C AHAJOTHMYHBIM BHUJIOM YTrOJOBHOTO HaKa3aHUs



aM00 BHIIOM aIMUHHCTPATUBHOTO B3BICKaHUS (HampuMmep, mrpad), pasrpaHudeHue
CIEQYET MPOBOJWTH B 3aBUCUMOCTH OT MOPSAKA MPUMEHCHHUS CYJIOM YKa3aHHBIX
M€p OTBETCTBEHHOCTH.

B 3axmrouennu caenadsl BBIBOABL. B coorBeTcTBUM ¢ 4YacThio 3 crartbu 17
Konctutynuu Poccuiickoit denepanuu ocymiecTBIEHUE TpaB W CBOOOJ YeIOBEKa
U TpaXJaHWHA HE JOJDKHO HapyllaTh MpaBa M CBOOOABI JAPYyTruX Jull. B cBs3u ¢
W3JIOKEHHBIM OJHOM M3 BaKHEUINIMX 3aJa4 SABISIETCS OoJiee JeTajibHas
pernameHtanus oObeMa TIpaB U O0sS3aHHOCTEH YYACTHHUKOB TPaKIaHCKUX
MPABOOTHOIIEHUH B TPaKIaHCKOM  cynompou3BojctBe. C Tem, 4YTOOBI HE
JONYyCKaTh HEIOOPOCOBECTHOTO UCIIOIB30BAHUS HMMHU CBOUX MPOIECCYaTbHbBIX
npaB M MOOYIUTh HX II0J] YIPO30M KOHKPETHBIX CAHKIUH K JOOPOCOBECTHOMY
noBeneHuto. OOpamieHue K HOpMaM MAaTEpUAILHOTO IIpaBa IMOKa3bIBAE€T, YTO
Yacte mnepBas ['K P® coaepxuT choenuaibHbie HOPMbI, TMOCBSIIICHHbBIC
OCYIIECTBIICHUIO TPAXKIAHCKUX MpPaB M MpeAeiaaM TAKOro OCYIIECTBICHUA. UTO ke
KacaeTcsl PeryJMpoBaHUsl MPEACIIOB OCYIIECTBICHUS MPOIECCYalbHBIX MpaB, TO
MPOLIECCYAIBHBIA KOJEKC COOTBETCTBYIOIIEH HOPMBI HE COAEPKUT, 4YTO, IO
MHCHHIO aBTOpA, OTPULATEIIBHO CKa3bIBacTCs Ha s PekTUBHOCTH
CYZOIIPOU3BOACTBA MO TPAXKIAHCKUM JICJIaM.

[IpencraBisgercsa, 4T0 OJHUM W3 NyTEW COBEPLICHCTBOBAHUS JEUCTBYIOLIETO
3aKOHOJATEIbCTBA SBJISIETCA TEOpPETHYEeCKas pa3paboTka U MOCIEAYyIoIee
BKJIIOYEHHE B TEKCT 3aKoHa JeUHHUIMK Haumbolee  pacrHpoCTPaHCHHBIX
MPOSIBJICHUM 3JI0YNOTPEOJCHUIM TPOIeCCyaIbHBIMU TTpaBaMH.

B cBa3u ¢ aTtuM TpedOyercsl CKopeilliee W3MEHEHHE peAaKluu psjia
CHEIUATBHBIX HOPM, C TEM, 4YTOOBl HCKIIOYUTh HWMEIOIIMECS MEXIy HHUMH
MPOTUBOPEYMS, TO3BOJISIONIME HEAOOPOCOBECTHBIM  yYacTHHUKAM  Ipoliecca
(rpaxxnaHaM, IOPUIAYECKUM JIMIIAM M MX MPEACTABUTENSAM) YIIEMIIATh MpaBa
IIPOTUBOIOJIOKHON CTOPOHBI, CO37aBasi MPU TOM BHJIUMOCTH COOJIIOJICHHS 3aKOHA,
a MMEHHO:

['paxxnaHckue mnpoueccyanbHble IpaBa Cyla JOJDKHBI OCYILIECTBISATHCA B
COOTBETCTBMM C LEMAMH W 3aJadyaMHU TPaXxJaHCKOTO CYJONPOU3BOACTBA, C

TpeOOBAHMSIMU PA3yMHOCTH W CIPABEIJIUBOCTH, C TEM YTOOBI OOECIEeYUTH



(dakTUYecKoe PaBEHCTBO JIMI, YYACTBYIOLIMX B J€Jie, Mepea 3aKOHOM U CYAOM.
CooTtBercTByMOLIEE MONoKeHue npennaraerca BHectu B Pazgen | I'TIK PO.

OgHuM H3 CpPElICTB YHPOUICHUS 3aJauydl CyAa IO PACIPEICICHUI0 MEXIY
CTOPOHAMH  OOS3aHHOCTEM MO  JOKa3blBaHUIO  IOPUIUYECKH  3HAYMMBbIX
OOCTOSITEILCTB MOXKET CIY)KUTh BKIIOUEHHE B TEKCThl MaTepUabHO-TPABOBBIX
aKTOB YKa3aHM Ha TMEpeyYeHb IOPUAMYECKH 3HAYUMBIX OOCTOSTENbCTB U
Ha/JIe)KAIMe CpPEACTBA WX JIOKa3bIBaHUSA MO KOHKPETHBIM BHAAM TPaXITaHCKHUX
MIPaBOOTHOIICHUH, MOJJOOHO TOMY, Kak 3To ciaenaHo B 4. 1 ct. 152 m 4. 1 cr. 162
['KPO®.

Cnemyer pacmypuTh W JONOJHUTH TIPaBO CyJa Ha OCYIIECTBIICHHE
CAMOKOHTpOJISl, HAJEIMB CYIbI0 IOJHOMOYHMSIMH 10 OTMEHE COOCTBEHHBIX
OTIpE/IECNICHUH, BHIHOCUMBIX Ha CTaJWM TPHUHSATHS 3asBICHUS, a TaKKe HA CTaIUH
HOJIFOTOBKHU JieNa K Cy/leOHOMY pa30oHupaTesbCcTBY (B 4acTU paclpeAesieHUus] MEXIY
YUaCTBYIOIIMMHM B JI€JIe JIMIIAMH OOSI3aHHOCTEH IO JOKa3bIBAaHUIO U B YacTU
BO3JIOKEHUSI HA CTOPOHY WJIM JPYroro ydYacTHHKa Tpolecca OO0S3aHHOCTH TI0
IPEIOCTABIIEHUIO KOHKPETHOTO JI0KA3aTelbCTBA).

Cynpe, Kak  HEMOCPEACTBEHHO  pPacCMOTpEBIIEMY  JeJl0, TaKk |
paccMaTpuBaIOLEMy JApYyrue CBSI3aHHBIE C HUM Jiea, CJEIyeT NpelOCTaBUTh
IPaBO MHULIMKPOBATHh BO30YXKJEHHE HAJ30PHOTO MPOM3BOACTBA C LEIbI0 OTMEHBI
HEMPABOCYHBIX CYIACOHBIX TIOCTAHOBJICHWH TO TPAXTAHCKUM JeiaM  TI0
OCHOBAHUSM, MepeuyrcieHHbIM B myHKTax 1, 3-8 uwactu 2 crateu 364 T'TIK PO.

[Tox 3moymoTpebiieHneM MpPOIeCCyadbHBIMUA TpaBaMU CTOPOH U TPETHUX
JUI] CIeAyeT TMOHMMAaThb OCOOBI THI TMPABOHAPYIICHUS, CBA3AHHBIA C
YMBIIUIEHHBIM HCIIOJIb30BAHUEM YIPABOMOUYEHHBIM JIMIIOM JOMYCTUMBIX 3aKOHOM
MPOIECCYaTbHBIX CPEICTB AJIs JOCTIKEHHUS IeJiel, HECOBMECTUMBIX C LETSIMHU U
3aJjayaMM TPaKIAHCKOTO CYJIONPOU3BOJICTBA.

B memsix mpecedeHuss MOMBITOK HEIOOPOCOBECTHBIX MCTLOB (3asiBUTEINCH)
UCKYCCTBEHHO HW3MEHUTh TOJICYAHOCTb TPAXAAHCKOrO Jena Iesecoo0pa3Ho
BKJIIOYUTH TEPEUYCHb HAAJICKAIIMX CTOPOH MO TOW WJIM MHOW KaTeropuu Aen B
TEKCT COOTBETCTBYIOIIUX CTAaTe€l MAaTepUaIbLHOTO 3aKOHA.

Hckmrouenue NpeACTAaBUTCIIA M3 MNCPCUHA JIMI[, IMOAJICIKAIIUX HM3BCHICHHUIO



CyIOM O BpeMEHU U MecTe cymeOHoro paszoupartenscTBa (ctaths 113 T'TIK PD),
HAaxXOJUTCS B TMPOTUBOpPEYHMH C TpeboBanusimu crtater 6 m 12 [TIK PO,
3aKPEIUIAIONIMX TMPUHIUIBI COCTA3AaTEIbHOCTH M PaBEHCTBa CTOPOH. B cBsizu ¢
U3JI0)KEHHBIM ~ TIPEJICTABUTENb TMO-TIPEKHEMY JIOJDKEH M3BEIIAaThCs CYJIOM O
BPEMEHU U MeCTe CyJeOHOro pazouparesbCcTBa.

BbiBOJ O TOM, YTO B 4YHCJIE OCHOBHBIX TPaXIaHCKUX MPOIECCYaTbHbIX
00513aHHOCTEH CTOPOH CJIEAYET BBIACTATH O0A3aHHOCTH JOKAa3bIBaHUS, MOJKPEIUIEH
aHaJIM30M HOPMBI O TOM, YTO Y CTOPOH IOSIBUJIACh Ba)KHAsi COCTAaBIISIOLIAS ITOM
00s3aHHOCTH: 10 Hayaja CyJeOHOro pa3z0uparesbcTBa PACKPBITh HMEIOUIUECS Yy
HUX J0Ka3zareiabcTBa. OOOCHOBAHO MPEMIOKEHWE O BHECEHHWH COOTBETCTBYIOIIHUX
m3mMeHenni B cr. 56 ITTIK P®, mnpexycMoTpeB CHSAYIOIIYI CaHKIHIO:
«HEHCIIOJHEHUE YKa3aHHOM O0O0s3aHHOCTH BIJIEYET 3a CcOOOM OTKa3z cyaa B

IMPUHATHHU K PAaCCMOTPCHHUIO HCPACKPBITBIX AOKA3aTCIbLCTB.



