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BBenenue. 3amurTa HApyIIEHHBIX CYOBEKTHUBHBIX TIpaB, KakK MPaBUIIO,
IPOUCXOJUT B paMKaxX HCKOBOrO MpPOM3BOACTBA. OOHAKO HEPEIKO BO3HHUKAET
HEOOXOJAMMOCTh B 3allUTe CYOBEKTHBHBIX IIpaB M OXPaHSAEMbBIX 3aKOHOM
MHTEPECOB TIPH OTCYTCTBMM cropa’. MHCTHUTYT 0CO0Oro IMpPOM3BOACTBA B
IrPAKJAHCKOM IIPOLIECCE HOCUT AKTYaJIbHBIA M MPOOJEMHBIN XapakTep, Kak B
TEOPETUUYECKOM IUIaHE, TAK U C TOUKH 3PEHUs CYJNeOHOM MPAKTUKU. AKTYaJIbHOCTh
TEMbl PabOThl OMNpEAENsIeTCs TeM, YTO JEWCTBYIOIIEE 3aKOHOAATENbCTBO HE
OTIpEJIEIISIET CYIIHOCTh 0COOOT0 MPOU3BOACTBA. [ 'paskIaHCKHIl MpoIlecCyaabHBIM
kogekc P®  orpaHuuMBaeTcs JIMIIb  MEPEYUCICHUEM  KaTEropud  Jied,
paccMaTpUBaeMbIX B TMOpSAJKE OCOOOT0 MPOM3BOJACTBA, M PETJIAMEHTUPYET
IIPOLIECC UX PACCMOTPEHMUS.

VYcranoBnenue (HakTOB BXOJUT B COCTaB 0OCOOOr0 TMPOU3BOJICTBA B
IPaKJAaHCKOM IMIpollecce, 3TO T€ OOCTOATENbCTBA, KOTOPbIE BIOCIEIACTBUU
ABJIAFOTCS OCHOBAaHMEM JUII BO3HMKHOBEHHUS, W3MEHEHHsS W IPEKpaILEHUs
KOHKPETHBIX MPAaBOOTHOLIEHUH.

[Io cBoemy conepkaHui0 0co00€ MPOU3BOACTBO B TPAKIAHCKOM U
apOuTpaxxHOM Tmpoueccax paziauyHo. Oco0oe NPOU3BOJICTBO B TI'PAKIAHCKOM
IpolLIecce - ATO pa3BUTas MOACUCTEMA OTPACIU IpaBa, KOTOpas BKIIOYAET B ceOs
psii pa3HOOOpa3HBIX MHCTUTYTOB, B TOM YHCII€ UHCTUTYT YCTaHOBJIEHUS (DAKTOB,
UMEIONIUX IOpUINYECKOe 3HadeHue. B apOuTpakxHoM mpoliecce IMoj 0COObIM
NPOM3BOICTBOM MTOHMMAIOTCS HCKITIOUHTENHHO JIela 00 yCTaHOBICHNH (BaKTOB”.

C coxaneHueM cieayeT KOHCTaTUpPOBaTh, 4YTO 0c000€ MPOU3BOJICTBO, KAK B
IpaXJaHCKOM, Tak M B apOUTpakHOM Ipolieccax Poccun He wucCCle0BaHO
HAayYHBIMU KpyraMH B JIOJDKHOM Mepe, HEOOXOAUMOW Ui JajbHeHIiero

MNPAaKTHYCCKOI0 MPUMCHCHHA: AHAIIUTHUYCCKUC HM3BICKAHUA JO0 HACTOAIICTO
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BPEMEHH HE MPOBEACHbI, U Kakue-TM0O0 KOHKPETHbIE, HAYyYHO MOJTBEPKICHHbIC
PEKOMEHAAIUHU, OTCYTCTBYIOT.

Belieyka3aHHbIM  Ompenensercs — akTyalbHOCTh  BBIOPAHHOM — TEMbI
BBIMTYCKHON KBaTM(UKALMOHHON PaOOTHI.

[enb paboOThI 3aKIIOYAETCS B U3YUYEHUU CYIIHOCTH 0COOOT0 MPOU3BOCTBA B
I'PAXKIaHCKOM IIpolLiecce.

JIJIst TOCTMKEHHST TIOCTABIICHHOW IIEIM HEOOXOJAMMO PEIIUTH CICAYIOIINE
3a/1a4u:

1. Onpenenuth MOHATUE, U3YUYUTh CYIIIHOCTh U OCHOBHBIE XapaKTEPHUCTHKU

0c000ro MPOU3BOJICTBA B IPAXKIAHCKOM MPOLECCE;

2. JlaTb XapakTepUCTUKY J€J, pacCMaTpUBaeMbIX B IMOPAIKE 0COOOTro

IIPOU3BOJICTBA;
3. M3yuuThb CyIIHOCTH HCKOBOI'O ITPOM3BOJICTBA B IPa’kJaHCKOM MPOIIECCE;
4. TlpuBecTH CpaBHUTEIbHYIO XapaKTEPUCTUKY UCKOBOTO U 0COOOr0 BHUJOB
ITPOU3BOJICTB B IPAKIAHCKOM ITPOIIECCE.

OOBEKTOM  HCCIIEZIOBAHMS  BBICTYNAIOT  OOIIECTBEHHbIE  OTHOILIEHUS,
CKJIaJbIBAIOIIMECS B TMPOILIECCE PACCMOTPEHUA Jell B MOpSAKEe 0coOoro
IIPOU3BOJICTBA.

[IpenMeTom SIBISIOTCS CYIIHOCTH OCOOOTO MPOMU3BOJICTBA B TPa)KIaHCKOM
IIPOIIECCE.

MeTomoI0THYeCKOl OCHOBOM BBIMYCKHOW KBATM(PUKAIIMOHHONW pPabOThI
ABJISIIOTCSL TaKWUE€ METOJbl KaK METOJ AaHAIW3a, UCTOPUYECKHN, CPABHUTEIBHO-
IpaBOBOM, POPMaATBHO-IOPUIUYECKUNA U JPYTHE METOIBI.

TeopeTnueckoit OCHOBOW JTUIIOMHON pabOThI MOCTYKUIIH TPYJIbl COBETCKUX
U pOCCHMCKUX yueHbIX-TipoueccyannctoB: [1.d Enucelikuna. B.M XKyiikosa, H.b.
3eiinepa, A.A. MenbuukoBa, M.K. TpeymnnkoBa, B.K. Ilyuunckoro, /.M.
Yeuota, A.B. FOauna u nip.

TeopeTnueckoe 3HAUYEHHWE COCTABIIIIOT BBIBOJBI, CHEJIAHHBIE B IIPOLIECCE

HAIMCAHMS BHITYCKHOW KBaJIM(UKAIIMOHHOW paOOTHI.



[IpakTyeckas 3HAYUMOCTb COCTOUT B BO3MOKHOCTH NMPUMEHEHUS JaHHBIX
BBIBOJIOB U MPEJJIOKEHUIN HA TPAKTHUKE.

[To ctpykType OakanaBpckas paboTa COCTOMT W3 BBEACHHS, TpPEX IJIaB,
pasleleHHBIX Ha maparpadpl, 3aKIIOYEHHS ¢ CIOHCKAa HCIOJb30BAaHHOU

JUTEPATYPHI.



OcHoBHOe coaep:kaHue padoThI

I'maBa 1 BbITyCKHOM paOOTBHI MOCBALIEHA MOHATHIO M CYIIHOCTH 0OCO0OTO
MIPOU3BOJICTBA B I'PAKJAHCKOM IIpollecce, a Takke ero xapakrepuctuke. Ocoboe
MPOU3BOJCTBO KaK CIEUUANbHBIM BHUJ TPakJIAHCKOTO CYyJIONPOU3BOJICTBA, B
NOPSJIKE KOTOPOTO PaccMaTpHUBAKOTCS TPAKIAHCKHE Jena, /1€ MOATBEPKIAeTCA
Hainuuue (OTCYTCTBUE) IOPUAMYECKUX (PAKTOB, ONMpPEACNSIONIMX BO3ZHUKHOBEHUE,
W3MEHEHHUE WIN MpEeKpalleHne JUYHBIX WIM UMYIIECTBEHHBIX MPpaB IpaxaaH, 1100
NOATBEPAKAAIOMIUX HAJIUYUE WIM OTCYTCTBHE OECCIOpHOTO IipaBa, JHOO
YCTaHABJIMBAIOLIUX OCOOBIN MMPaBOBON CTATyC rpakJaHUHA.

Cnenuduueckas 0COOCHHOCTH JI€ 0COOOr0 MPOU3BOJCTBA - OTCYTCTBHUE
criopa O Ipase, a, CJIEIO0BATEIbHO - OTCYTCTBHE CTOPOH C IIPOTHUBOIIOJIOKHBIMHU
MaTepUalbHO-TIPAaBOBBIMU HMHTEpecamu. B orimume ot Poccuu, Hayka psina
eBporneiickux rocyaapcts enie B Teuenre XIX - XX croneruil BoisiBHIIa T€ 001IME
4epThl Ipolecca Cpelrd Pa3sHOPOAHOM Macchl Jied 0cOo0Oro IpPOM3BOJICTBA, Ha
OCHOBE KOTOPBIX OBUIM pa3pabOTaHbl 3aKOHOJATENIbHBIC aKThl, BKJIOUYAIOIIUE
MOMUMO OCOOEHHOCTEH PacCMOTPEHMSI OTACIBHBIX KaTeropuii ey oOuuil pasuen,
MOCBSIIEHHBIM  O0IIel  XapaKTEepHUCTHKE, KiIacCUPUKAIMK Jed  0co00ro
MPOU3BOJCTBA, NPHUHIMIIAM TIpOLEcca, IMPAaBOBOMY CTaTyCy €ro CyObeKTOB,
JOKa3bIBaHUIO W JI0KAa3aTebCTBAM, CYIIHOCTH CYJEOHOrO pelIeHUuss U €ro
3aKOHHOW CHJIBI 10 TAKUM JI€JIaM, MOPSIAKY €ro 00KaJlOBaHUS U IEPECMOTPA.

BwmecTe ¢ TeM OTCyTCTBUE CIIOpa O MpaBe ONPEIEsSeT XapaKTepPHbIE YEePThI
JIeJ1, pacCMaTpUBAEMBbIX B MOPSIIKE 0COOOT0 MPOU3BOJICTBA!

- OTCYTCTBHE CTOPOH;

- HEBO3MOYKHOCTb 3aKJIFOUEHHS MHUPOBOIO COIVIAIIEHUS, COIVIAILICHMS I10
(dakTHuecKUM  OOCTOSITEIBCTBAM, YBEIMYEHUS (YMEHBLIEHUS) 3asiBICHHBIX
TpeOOBaHMIA;

- HEBO3MOXHOCTh PACCMOTPEHHUS JIeja 10 CYIIECTBY B Cilydae OOHapyKEHUS
copa O mpaBe (B 3TOM CJly4yae CyJ BBIHOCUT OIpeJeieHre 00 OCTaBJICHHUH

3asBIIEHUs O€3 pACCMOTPEHUS).



Yrto KacaeTcs mpoieccyalbHbIX 0COOCHHOCTEH /1€ 0co00ro Mpou3BOACTBA,
TO OHHU BBIPAXKAIOTCS B CIEAYIOLLEM.

1. B cBa3u c Tem, 4TO B Jenax OCOOOTO MPOU3BOJACTBA OTCYTCTBYIOT
CTOPOHBI C MPOTHUBOIMOJIOKHBIMU FOPUANYECKUMU HUHTEPECAMH W TPEThHU JIHIIA,
Jena  oco0oro MpoOM3BOACTBA BO30YXKAAIOTCS HE NPEIbABICHUEM HCKa K
KOHKPETHOMY OTBETYMKY, a MoJiaueil 3asBJICHUs ¢ TPOCHOON MOJATBEPAUTH TO WU
UHOE OOCTOSATEIBCTBO, MMEIOIIEE IopHanYecKoe 3HaueHwe. Ilo mMHorum nemam
0CcO00r0 MPOU3BOJICTBA B 3asBJICHUU JOJKHO OBITh yKa3aHO, JJIA KakOW IeNH
HEO0OXOJIMMO YCTAaHOBUTH TOT WJIM MHOU IOpUINYECKUN (PaKT.

2. YyacTHUKaMU JieJ1 0COO0T0 MPOU3BOJICTBA SBJISIOTCS 3asBUTENIA U JPYTUE
3aMHTEPECOBAHHbIC JINLA .

3. Ecim npu mopade JIMIIOM 3asABJIICHUS WM IIPU PACCMOTPEHUM Jena B
MOPSIJIKE 0COO0ro MPOU3BOJCTBA CYJIOM YCTAHABJIMBACTCS HAJIMYKME MaTEpUATbHO-
IIPABOBOIO CIOpa, MOABEAOMCTBEHHOTO CYAY, CYyJ BBIHOCUT OIpeAeiieHHEe 00
OCTaBJICHUH 3asiBJICHUS 0€3 PacCMOTPEHHUsS, B KOTOPOM Pa3bACHSET 3asiBUTEIIO U
JpPYTUM 3aUHTEPECOBAHHBIM JIMI[AM HX MPaBO pPa3pelIUTh CIOP B TMOPSIKE
HMCKOBOTO TMPOU3BOJCTBA IMYyTEM MPEABSIBICHUS COOTBETCTBYIOIIETO HCKOBOTO
3asIBJICHHUS B CY/I.

4. B 0co60M MpOoHU3BOACTBE HE MOTYT NMPUMEHATHCS TaKUE MPOIIECCYyaTbHbIC
NpoIeAYphl, KaK 3aBepIlIeHHE Jela MNPUMHUPEHHEM CTOPOH BCIEICTBUE HUX
OTCYTCTBHSI, T.€. MHPOBOE COIJAlllEHUE HEBO3MOXHO. Takxke B o0coOom
MIPOU3BOJICTBE HE MOTYT NMPUMEHSATHCS TaKWE KIACCUYECKHE MCKOBBIE MHCTUTYTHI,
Kak o0ecleueHne ncka, Mpu3HaHue UCKa, BCTPEYHBIN HCK, Iepeada 3asBJICHUS Ha
paccMOTpEHUE TPETEUCKOTO CyAa, W JPYrMe WHCTUTYThI, OTHOCAIIHUECS K
pacrnopsIuTeIbHBIM JIEUCTBUSM CTOPOH.

B niensix ycraHoBiieHHs TPaBOBOM OTPEEICHHOCTU CY/Jl B TOPSIAKE 0COO0TO
MPOU3BOJICTBA MOJTBEP)KJIAE€T HAJUYUE WIHM OTCYTCTBHE  OINPEIAEICHHBIX

00CTOSTENBCTB (COCTOSIHUM, COOBITUM M ACHCTBUM), OT YCTAaHOBJIEHHUSI KOTOPBIX

¥ Cwm: Kypc noxazatenbcTBeHHOro mpaBa: [paxkmaHckuil mporecc. ApOUTpa)KHBIHI
npouecc / oz pea. M.A. ®okunoii. M.: Craryt, 2014.
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3aBHUCUT  BO3HHUKHOBEHHE,  HM3MEHEHHE,  MpPEeKpalleHHhe  JHUYHBIX WU
UMYIIECTBEHHBIX MPaB I'PaxJ1aH, OpraHU3alu.

Cyn moaTBep)KIaeT HalW4yhMe WIM OTCYTCTBUE (DAKTOB, HMMEIOIINX
IOpUJIMYECKOE 3HA4Y€HUE, IpU YCIOBUH, €CIUM OHU OTBEYAIOT CIEAYIOIIUM
IpU3HAKaM: BO-TIEPBBIX, C KOHCTAaTalueill MOpuAMYEcKOro (akra MOPOXKIACTCS
IPaBOBOE MOCJIEICTBUE; BO-BTOPBIX, MOATBEPKICHUE IOPHIUYECKOTO (akTa He
MOPOKIACT pa3pelieHre Cropa O MpaBe; B-TPETbUX, OTCYTCTBYET BO3MOXHOCThH B
MHOM TIOpSJIKE TOJY4YMTh  HaJUIeKallue JOKYMEHTBI, YAOCTOBEPSIOIINE
IOpUANYECKUd  (QakT, WIM BO3MOXXKHOCTh BOCCTAHOBJICHHMS ~ yTpPadue€HHBIX
JTIOKYMEHTOB.

3aKOHO/ATENb 3aKpEIUIIET NMPUMEPHBIN MepedyeHb (PAKTOB, YCTAaHOBJICHHE
KOTOPBIX BO3MOYKHO B CyZI€ B OPSAAKE 0COOOr0 MPOU3BOJICTBA.

I'nmaBa BTOpasi MoOCBsAlIEHAa COOTHOUIEHHIO OCOOOIr0 IPOU3BOJICTBA C
MCKOBBIM IIPOU3BOJICTBOM B IPa’kJJaHCKOM IPOIIECCE.

CyImHOCTh MCKOBOTO MPOW3BOJCTBA COCTOMT B TOM, YTO CyJ MpPOBEPSET
HaJIMYUE WM OTCYTCTBUE CYOBEKTMBHOTO IpaBa, BBUJY HEONPEAEIECHHOCTH,
OCTIapUBaHMS WM HapYIIEHUS KOTOPOTO BO3HHK CIIOP, U pa3periaeT ero.

HckoBoe TpPOU3BOACTBO, SBIAACH OOMIMM TMPABUIOM TI'PakJaHCKOTO
CYAONPOM3BOJACTBA,  MMEET  JBE  PA3HOBUIAHOCTH:  IOJHOE  cyaebHoe
pa30upaTenbcTBO B CyA€OHOM  3acelaHMM M YOPOLIEHHOE  CyaeOHoe
pa3donpaTenbCTBO - 320YHOE MTPOU3BOJICTBO.

PaccmaTtpuBasi mpu3HaKd HMCKOBOTO MPOM3BOJCTBA M XAPAKTEPUCTHUKY €TO
JBYX Pa3HOBHIHOCTEH, MOXHO CJeNaTh BBIBOA 4YTO, HCKOBOE MPOU3BOJCTBO
npecTaBisieT co00i eATeNbHOCTh Cya, OCHOBAHHYIO Ha HOpPMax IpakJaHCKOTO
MIPOIECCYaIbHOTO MPaBa, MHUIMUPYEMasi HCKOBBIM 3asBIICHUEM, 3aKITFOYAIOIIAsCS
B PaCCMOTPEHUH U pa3pelIeHUU CIIOPOB O CYObEKTUBHOM IPABE WM OXPAHIEMOM
3aKOHOM MHTEpece, BO3HUKAIOIIMX W3 TPaXTAHCKHX, CEMEWHBIX, TPYIOBBIX H
MHBIX [TPABOOTHOIIECHHA, OJJTHON M3 CTOPOH B KOTOPBIX SIBJISIETCS T'PaKJaHHH.

CpaBHUTENBHO-TIPABOBAsl  XapaKTEPUCTHKA HCKOBOTO MPOU3BOACTBA C

O0COOBIM MPOU3BOJICTBOM, CJi€JaHHAasi Ha TMpuUMepax CyIAeOHOW MPaKTHUKH,
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MO3BOJISIET BBIIEIUTh OCHOBHOE OTJIMYME JEJI 0COOOro MpPOM3BOJCTBA OT €l
MCKOBOTO NPOWU3BOJACTBA- IIPU PACCMOTPEHMM HCKOBBIX JIEJ] Pa3pelIaeTcss Crop O
MpaBe TPaKJAHCKOM, LEJbI0 CYIIECTBOBAaHUS HCKOBOTO IMPOU3BOJICTBA SABISETCSA
3alUTa CyOBEKTUBHOTO IIMBWJIBHOTO TpaBa, B Jiejax k€ 0co0Oro MpOoM3BOJCTBA
OCYILECTBIISIETCS HEMOCPEACTBEHHAsl 3allliTa 3aKOHHOTO MHTEpeca, KOoTopas
ABJSIETCA ~ LEJbI0  CYIIECTBOBAHMS  YKA3aHHOTO  BHAA  TPaXXIAHCKOTO
CyIOnpou3BOACTBa. TO €cTh ImpeaMeT CyAeOHOW 3alluThl MO JeJaM 0co0oro
IPOU3BOJCTBA - 3aKOHHBIM HMHTEPEC, LENb CYICOHOM JEATENbHOCTH - 3allUTa
YKa3aHHOIO HMHTEpeca, CIoco0 3alUThI - CO3AaHUE ONPENENICHHBIX YCIOBUN IS
YAOBJIETBOPEHUS YKa3aHHOTO UHTEPECA.

Taxxke B paboTe BBIJEICH €IIe LENbld psAg OTIWYUN Jel 0co00ro
IIPOU3BOJICTBA OT UCKOBBIX JIEIL.

MHOro nucKyccuil B FOpPUANYECKOM JINTEPATYPE HMEET TAKO€ IOHATHE, KAK
IOPUINYECKUN MHTEPEC B TPAXKIAAHCKOM CYIONPOU3BOJACTBE. AHAIN3 Pa3IMYHBIX
TOYEK 3PEHUS IO ATOMY BOIIPOCY, MO3BOJISIET CAENATH BBIBOJ, YTO HOPUANYECKUN
UHTEpeC, CJeNyeT paccMaTpuBaTh KaK KaTEeropuio emie U aOCTPakTHYIO,
YCPEHEHHYIO U M3MEHYMBYIO, KOTOpas B 00OOIIEHHOM BUJE OTPAXKAET MO3UIUIO
rocynapcTBa M (WiaM) TOCIOACTBYIOLIEE B TOT WM MHOW MEpPHOJ B JOKTPUHE
I'PAXKIAHCKOIO MPOLECCYaIbHOIO MpaBa MPEACTABICHUE 110 BOIIPOCY O TOM, KOMY
Y Ha KAKOM OCHOBAHUH TaAPAHTUPYETCS U MPENOCTABISIETCS BO3MOKHOCTD 3AINATHI
CBOMX IPaB U OXPAHSIEMBIX 3aKOHOM HHTEPECOB, a TAKKE pEATU3ALMS CBOUX
CIIy’)KE€OHBIX O0OSI3aHHOCTEH MO 3allUTe TMpaB MHBIX JHI 10 MpaBUIaM
IPAXKIAHCKOTO CYAONPOU3BOICTBA.

Takum oOpa3oM, oTianune 0coOOT0 MPOU3BOJACTBA OT UCKOBOTO COCTOUT B
TOM 4YTO, B 0COOOM MPOU3BOJACTBE OTCYTCTBYET MaTepHaIbHO-NPABOBOM CIIOP,
CTOPOHAMM SIBJSIIOTCS HE MCTELl U OTBETYMK, A 3aABUTEIb U 3aHUHTEPECOBAHHOE
muno. FOpuanueckas 3aMHTEPECOBAHHOCTh MMEET MECTO y CTOPOH M OJHOIO, U
JPYroro Mpou3BOJICTBA, HO UX COJAEPKaHUE U LIEeJIeBasi HAITPABICHHOCTb Pa3HATCS.

B Tperbeil riaBe H310)KeHAa NPAKTUKA PACCMOTPEHUS J€l1 B IOPSAKE

ocoboro mpousBoacTBa. K (abyne 3amaye mNpUKIAIBIBAIOTCA CyJaeOHbIE



JIOKYMEHTBI, TO3BOJISIOIIME pPa3pelluTh JaHHOE JeN0 B TMOpsSAKe 0coOoro
IPOU3BOJCTBA: 3asBJICHUE, ONpPENEICHUE CyJa O BO3BpAIICHUM 3asBJICHUS,
OTIpeJIeNIeHHE CyJla O MPUHSATUU 3asBICHUS U O TOJTOTOBKE Jejia K CyaeOHOMY
pa3dupaTenbCTBY,  ONpeleieHHe O  Ha3HAa4eHWH Jena K  cyaeOHOMy
pazOupaTenbCTBY, pEICHUE Cy/a M0 JaHHOMY Jey.

3akiaouenue. B 1nporiecce HamucaHusi OakanaBpCKOMl pabOThl  ObLIM
c(hOpMYIUPOBAHBI BBIBOJIBI, O TIOHATHH, CYIITHOCTH W OCHOBHBIX XapaKTEPUCTUKAX

ocoboro IMPOU3BOACTBA B I'PAKAAHCKOM IIPOLICCCC.



