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Beenenune. Cerojms TeMa OTKa3a B 3alMTE IPAXIAHCKMX MpaB SIBJIACTCA
aKTyaJbHOM B XHM3HM poccuiickoro obiectsa. ['ocynapcTBeHHas “3alluTa IpaB U
cBO0OJ YeJoBeKa M IpaXKJIaHHHA O3HadaeT, 4To Poccus Kax npaBoBOe€ rocyaapCTBO
Geper Ha cebs O0%32HHOCTH rapaHTa JKH3HEHHBIX LEHHOCTeH ¥ Onar JUYHOCTH,
BEIPAXEHHBIX B ¢ CyObeKTMBHBIX IPAXIAHCKUX IpaBax U JMYHbIX cBOOOzax. Jlist
BBITIONHEHH OTOM myGnw4HO-npaBoBoil oOsg3anHOCTH Poccuiickas ®Penepanus
pacrmonaraeT 3aKOHOJATeNbHO# 0a3od ¥ CUCTEeMOW OpraHoB NpaBOOXpaHbl, K
KOTOPBIM OTHOCATCSA H CYJBI.

AKTyaJIbHOCTh HCCJ1eJOBAHHMS BbIPAXKAETCs B CACHYIOLIUX acleKTax:

TepBrIit acrieKT - 3TO COLMANBHO-YKOHOMUYECKUH. B CIIOKHMBIIMXCS yCIOBUAX
COBPEMEHHOM PbIHOYHON 3KOHOMMKM IPaXKJAHCKUE IIPABOOTHOILICHUS OTMOCPENyIOT
NPAKTHYECKH BCe cQepbl XU3HEAEATENbHOCTH venoBeKa. JIuio, peanusys cBOU
CyOBEKTUBHBIE TPAKIAHCKHE NpaBa, CTAB YYaCTHUKOM IPAXKIAHCKUX OTHOILEHWH, B
clty4ae MPOTHUBONPABHBIX IOCATaTENbCTB CO CTOPOHBI NPYTHX JIML, HYXKAAeTCS B UX
Hamuexamied szammre. s 3pQexTHBHOM 3alMTBl MX TIPaXJAHCKUX IIpaB
YYACTHHKAM TPaKIaHCKOIo 000poTa HEOOXOAMMBE! COOTBETCTBYIOMINE [TPABOMEPHBIC
IpaXkJaHCKO-TIpaBOBbIE  CpeicTBa, ofecneduBarole MM CTaDMIBHOCTL U
OnaronpusTHyio cpeny. Kak mnpaBuno, HEBHMMaHHe K [aHHBIM IpoOiemam,
MIOPOXKIAET TaKv€ HEraTUBHBIE ITOCIIEICTBHS, KaK npaBOBy}é [MaCCUBHOCTH IPAXKIAH 1
arnaTHio, KOTOPEIe MOT'YT IIPUBECTH K pa3pyLICHMIO IPaXkJaHCKOro 00IIECTBa B LEJIOM
Y MOSBIICHUID «CUHJPOMa HE3AIUMILIEHHOCTH INpaB JWYHOCTH», HU3KUK YPOBEHb
IIPAaBOCO3HaHMS, PABOBOM HUTHIIA3M, PaBOBOH HMH(OPMUPOBAHHOCTU M MPABOBOU
KYJIIbTYPBI.

Bropoii acniexT - npaBoTBOpUYecKUd acrekT. MesxyHapoaHbIe MPaBOBbIE aKThl,
CYLIECTBYIOIIMMHK IIPABOBBIMHU CpEACTBAMU TapaHTUPYIOT 3aLUTy TMpaB, CBOOOI,
3aKOHHBIX MHTEPECOB YenoBeKka. OHAKO B HAIIEM 3aKOHOJATENICTBE OTCYTCTBYIOT
KOHKPETHBIE HOPMBI, KOTOPBIE PerjiaMeHTUPOBAIA OCHOBaHMS OOpallleHus], MOPsI0K
IIOJIB30BaHHUs CPEACTBAMM 3aLIMTHI.

CnenoBaTesnibHO, B HACTOSIIEEe BPEeMs BOIPOC O 3allUTe CYOBEKTUBHBLIX IIPaB

AMECT KaK TCOPCTHYECKOE, TaK M IPAKTUYCCKOC 3HAUYCHHUE [JIs1 YSICHEHUS U
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paspeaICHusl Ha IMIPAKTHKE cmyauuﬁ, CBA3aHHBIX C MCIOJB30BAHHMEM JIMLIOM TEX
BOSMO)KHOCTeﬁ, KOTOpbI€ 3aKOH [PEHOoCTaBJsA€T €My I 3alluTbl CBOCIO

CyOBEKTHBHOI'O NpaBa.

Takum 06pazoM, axkTyajlbHOCTh [JaHHON MpoOJeMbl, CTENEHb €€ Hay4YHOU
pa3paboTaHHOCTH ¥ HECOMHEHHas IPaKTUYeCKas 3HAYMMOCTh MHCTUTYTa OTKasa B
CyZe0HON 3allUTe TPXKIAHCKAX NPAB M HMCKOBOW [aBHOCTH OMPENENUIIM BHIOOP

TEeMBI, HEeJIH U 3a0a49¥ MaruCTepCKOro HCCAENOBaHMs

B xauecTBe meJi paGoTBl COCTOMT B BbISIBICHMM IIPOOJIEMHBIX aCIIEKTOB U
OoJjiee IMHPOKOM HCCIEAOBAHMM BOIIPOCOB O IOHATHM K COACPKAHHHM Mpapa Ha
CyeOHYIO 3alllUTy, @ UMEHHO KOHCTUTYLIOHHOTO TOJKOBaHMS MpaBa Ha CyneOHYIO
3aIIUTY B COBPEMEHHOM POCCHHACKOM TpaBe, OCHOBHBIX TIOAXOLOB K COXEPIKAHMIO
npaBa Ha Cye0HYIO 3alldTy, IpaBa Ha UCK, KaK MPOLECCYalbHOro BhIPAXEHNs MpaBa
Ha cyneOHyIo 3amuTy. PaccMOTpeHHe ¢ y4eTOM CyIUECTBYIOLIEN TEOPUN U MPAKTHUKH
BOIIPOCOB O 370ynOTpebAeHUH NIPAaBOM M €ro COLEpPIKaHus, KaK OCHOBAHMS OTKasa B
CyleOHOU 3aluTe, O MpaBUIaX  MCUMCICHHWsS KCKOBOW [aBHOCTH, YCJIOBHM U
MIPaBOBBIX NOCJIEACTBUN TPUMEHEHMsI MCKOBOM JaBHOCTH IpU CyAeOHOW 3amuTe

rpaXJaHCKUX IIpaB.

IlocTaBnens! CICOYIONIMC 3aja4u MaruCTepCKoro uCCJICJ0OBaHuA:

- IPaBOBOU aHaJM3 IOHATHUS OTKasza B cyneOHON 3ammTe Fpa)KI[aHCKI/IX. npas U
TIOHSATHS MCKOBOM IaBHOCTH: OLEHKA Pa3MN4YHBIX TOYEK 3PEHUS, UMEIOIIUX MECTO B
Hay4HOU UTEpaType;

- OIpeleNeHue IPaBOBOM MPUPOLBI HCKOBOW [aBHOCTH 1O POCCUHUCKOMY
3aKOHOJATENLCTBY B CHUCTEME HOPM MaTepHajbHOTO M NPOLECCYalbHOTO IpaBsa, a
TaKXXe YaCTHOTO U MyOIHUYHOro MpaBa;

- HCCIEI0BaHNE BOTIPOCOB, CBS3AHHBIX C IPABOBBIME MOCSACTBUSIMH HCTCYEHHS
MCKOBOM JaBHOCTH; HM3y4€HHE IPOOJIeMaTHKH INpaBoOBOM Cyab0bI CYOBEKTHBHOIO

Ipasa Mo UCTECYCHUU HWCKOBOM AABHOCTH; HCCJIEAOBaHHE BOIPOCOB O MpaBUIax



HUCYHCIIEHUS HCKOBOM AaBHOCTH, YCHOBI/Iﬁ 1 TIPAaBOBBIX HOCHSI[CTBHIZ IIPUMEHCHUA

MCKOBOM JaBHOCTH TIpHU Cy1eOHOM 3a1iuTe rpaKJaHCKUX [IPaB.

- HCCIICAOBAHUEC HpO6JIeMaTI/IKI/I COOTHOIIIEHUs OOBEKTUBHOIO Cy6"beKTI/IBHOFb
KPUTEPUEB OMPLCHCIICHMsT Havdajia TCUCHUSI CPpOKa HCKOBOM JaBHOCTH; MPEATIOKCHUEC

peKOMCHHaHI/Iﬁ 10 COBEPLICHCTBOBAHUIO ﬂeﬁCTB}’IOLHeFO 3aKOHOAaTe/IbCTBA.

Mertonposiorndeckyio 0a3y MUCClIeOBaHUS COCTABISAIOT TaKUE METOIbl, Kak
CPaBHHUTENBHO-IPABOBON ¥ aHAIMTUYECKHN, METON H3ydeHHss H 0000uIeHus
CyJeOHON TPaKTHKH, IepMEeHEeBTHUEeCKMI MeToJ. B mpouecce HccneqoBaHU
IPUMEHSJIUCh Takue oOIlieHaydHble METOJbl, KaK CHUCTEMHBIM, abCTpaKTHO-
JIOTUYECKUH, CPAaBHUTENBHBIN U PETPOCIIEKTUBHBIN aHAIU3.

ITo Bompocam [aHHOro MCCIENOBaHMS CYLIECTBYET 3HAUUTEIbHOE KOJIMYECTBO
nuTeparypsl. TeoperHdeckasi 0a3a HacTosled padoThl BKIOYaeT B ceds TPYHbI
IIpeACTaBUTENeH OTpacid rpaxiaHckoro npasa: bannukosa I'.H., bapy. M. U,
bensesckoit O.4., BacunbeBa A.M., Benepuukosa A.H., Bukyr M.A., I'opnona, B.
M., T'ypsuua M.A., Epoxunoit T.[l.,, Kamenora B.Il., KpacaBuuxoBa O.A.,
Karapxunckoir H.U.,, Cynranosa A.P., Tepexuna B.A., Topomnkmna C.A.,
Oumunnosa LM, IHlabyposa. A.C., B.M. Kopenasckoro, B.JI. TlepeBanosa,
Ilakapsina M.C. u apyrux.

Ilpu  moaroToBKe W HANMCAHWW  HACTOALIEr0  AHCCEPTA[HOHHOTO
UCCJIeIOBaHU, aBTOP PYKOBOACTBOBAICS nonoxenusaMu KoHcrturynuu Poccmiickoit
@enepanuy, ['paxnmaHckoro xoxexca Pocculickoit ®enepanuu, GenepanbHbIX
3aKOHOB, moctaHoBieHuAMU KonctutynmonsHoro Cyna Poccuiickolt ®enepauwy,
noctaHoBnenusamMu [IrenymoB BepxoBHBIX U ApOutpaxHsix cynos, KonseHuuei o
3aIlUTe TpaB YeA0BEKa W OCHOBHBIX CBOOOJ, ¥ MHBIX HOPMATHBHO-IIPABOBBIX AKTOB,
IpSMO WM  KOCBEHHO perylMpylolMX BOIIPOCHL, KacaeMO TeMbl JaHHOTO
uccnenosanus. KpoMe T0ro, aBTop npy HanmvCaHWH IUCCEPTAlME PYKOBOICTBOBAJICS

TIONIOXKEHUIMH Cy[AeOHOW ¥ HMHOH NPaBONPUMEHWUTENLHON IPAKTUKH, HMEoIeit

MmecTo B Poccuiickoit ®enepanuu.



Hayunasi HOBH3HA HacTosmed paboThl 3aK/II0YAETCs B TOM, YTO B IPOLIECCE
MAaruCTepPCKOr0 HCCEJOBaHMsI  BbISBIEH pPsij NpoOieM, TNPENIOKEHbl IIyTH
(HampaBiieHHs]) BO3MOXKHOTO  paspeweHus. Pabora  mpexacrasnser  coboi
KOMIUIEKCHOE HCCJIEeI0OBaHME, B KOTOPOM Ha OCHOBE CHHTE3a IIPOCIIEKEHHOIO
renesuca HopM -['paxnanckoro koxekca P®, I'TIK PO u AIIKP®, marepuanos
CyneOHOM TPaKTHKY, TPY/IOB IOPUCTOB-YUEHBIX pa3IUYHBIX D3I0X, NPAKTUKH
NIPaBONPUAMEHEHHMS, OMbITA 3apyOEKHBIX CTPaH, IIPUBENECHBl  BO3MOXHOCTH
POCCHUHCKOT0 3aKOHOJIATEeNIbCTBA B pe()OPMUPOBAHMM MHCTUTYTa OTKa3a B CyAeOHOM
3aIUMTE MPAXKAAHCKKUX I1PaB.

Crpykrypa paborbt oOycnoBieHa LenstMM M 3a/ladyaMy  HCCIIEOBaHMus,
MCIIONB3YyEMBbIMU METOJIOJIOTMYECKUMHU [IOAXOAaMH IMPH PacCMOTPEHHM HM3y4aeMbIX
npobieM. Pabora cocTtonT Y3 BBENEHUS, TpeX IJaB, BKIIIOYAIOLIUX BOCEMb
naparpadoB, 3aKJIIOYEHKs] U CIIMCKA HCIIONb30BAHHbBIX HCTOUHUKOB.

Iepsas raaBa «lIpaBo Ha cyneOHyrO 3aUUTy: MOHSITHE U COMACPIKAHME»
COCTOUT U3 TpEX Iaparpados.

B nepeom naparpade «KOHCTHUTYLHOHHOE TOJIKOBaHHE MpaBa Ha CyAEeOHYHO
3aI0UTYy B COBPEMEHHOM POCCHMCKOM IIpaBe» OTPaXe€Hbl HOPMBI KOHCTHUTYLHHU (U
COIlyTCTBYIOLME HOPMBI), 3aKpeIUIAIOLIMe MpaBO Ha CyAeOHYIO 3allUuTy W
NMpOHM3BEIEH MNETalbHBIA aHajlU3 BCEX aKTOB KOHCTHTy.LH/IOHHOI‘O Cyna mo wux
TOJIKOBAHHIO.

Bo Bropom naparpade «OcCHOBHBIE IOIXO/bI K TMOHUMAHHIO U COIEPKAHUIO
1IpaBa Ha CyneOHYIO 3alMUTY» PACKPBLITO COAEpP)KaHWe MpaBa Ha CYAeOHYIO 3aIUTy
COCTOSIIEe U3 TPEX KOMIIOHEHTOB - IIPaBOMOYHKiA: 00palleHue B CYI B PaCCMOTPEHUE
CyJIOM, BOCCTAaHOBJICHHE N1paBa, 00KaTOBaHKE. .

B tperbem naparpage «IIpaso Ha MCK KaK IpOLECCYalbHOE BHIPAXKEHHE NIPaBa
Ha CyHneOHYIO 3alluTy» HCCIe[OBaH BONPOC [OHMMAHWs 0paBa Ha HCK (B
NPOUECCYanbHOM ¥ MAaTePUAbHOM CMBICIIAX) U CIEeNaH BBIBOJA O TOM, YTO MpPaBoO Ha

UCK €CThb IpolecCyalbHasi JeTanu3anus (BeIpaKeHUs) paBa Ha CyqeOHYI 3aiuTy

10 IpaXJaHCKUM LeJiaM.



Bropas rnaea «Orkaz B cyAe0HOH 3aliuTe TPaXAaHCKOrO IMpaBa Kax
CIIeJICTBHE 3J10yNOTpeOIeHUs TPaBOM».

B mepBom maparpade «3noynorpedieHHe MpPaBOM Kak HOpUAHYECKas
KaTeropys» PacKphIT TEPMUH «3JIOYIOTpeOIeHHE», UCIOJb3YEMBIH B 3aKOHE, YTO
snoymnorpebienue npasoM 3anpeugaercd B ITIK u AIIK P®. TlpoaHain3upoBaHsI
nostoxkerus cT. 10 'K PD.

Bo Bropom maparpade «ConepxaHue 3/10yNOTpeONeHus MPaBOM Kak
OCHOBaHMs OTKa3a B CyAeOHOM 3amurey» BHISIBIEHBI U OXapaKTepU30BaHbl (OPMBI
snoynorpebnenus mpasom o 1. 10 'K PO, kotopsie BegyT K OTKa3y 3alliuThl. Bee
(GOPMBI MILTIOCTPUPOBAHB! KPATKMMH BBLIEPKKAMH U3 IPAKTUKHY.

Tperbs raasa « napa 3. Cpox UCKOBOW HaBHOCTH M IPABOBLIE IOCIENCTBUA
€ro HCTCYEHUSY.

B nepeom maparpade «[loHsitTue, npeaMeT ¥ HNPUPOLA UCKOBOM NaBHOCTH»
PacKphITO COACpXaHKWE CamMoOro MHCTUTYTa MCKOBOM MJaBHOCTH, €ro IPaBOBOH
MIPUPOJIbl, HOPMATHBHOM PEryIUPOBAHNY ¥ HA3HAYEHHUHU.

Bo Bropom naparpade «IIpaBuna ucunciaeHus HCKOBOH JaBHOCTH» ONPEENICH
KpUTEepU# Hayana Te4YeHUs CpOKa KCKOBOM JaBHOCTH, PacCMOTPEH BONPOC O
BOCCTaHOBJIEHMH JAHHOTO CPOKA, MCCIIeI0BAHO NPABUWJIO O MEPEephiBE TEUEHUS CPOKa
HCKOBOM MJaBHOCTH, PacCMOTPEH BONPOC O HpHOCTaHO.BHCHI/IM CpOKa HCKOBOM
JTAaBHOCTH.

B tpethem maparpage «YcioBus W MpaBoOBbie MOCIEACTBUA TPUMEHEHUS
HCKOBOM HABHOCTH IIPH CyneOHOMN 3alyTe IPa)XJAaHCKUX MPaB» OTMEYEH TOT (axr,
YTO MOCIENCTBHS IIPOIYyCKa CPOKa MCKOBOM NAaBHOCTU MPUMEHSIOTCS TOJBKO IIO
325BJICHHIO 3aWHTEPECOBAHHON CTOPOHBI, @ HE CYIOM aBTOMaTWyeckw. V3yueHa u
MPOAHAIM3UPOBAHA CyAe0Has MNPaKTHKa [0 BOMPOCY MOCHENCTBUN TPHAMEHEHUA
MCKOBOM JABHOCTY IIPH CyIeOHOM! 3allUTe rPaKIaHCKUX MTPaB.

Ha ocHOBe mnpoaHanu3MpOBaHHON CyneOHOW MPaKTUKW, TPYAOB YUYEHBIX-
IUBUANKCTOB CACNAH BBHIBOJ O HaNW4uM Mpo0eloB B 3aKOHONATEIbHOM

PETYJIAPOBAHUN paccMaTPUBa&MOro HHCTUTYTA.



[puBenerbl NyTH BO3MOXHOTO pa3pelieHus MpoOIeM CBA3aHHBIX C
peryJHpOBaHHEM HHCTHTYTa OTKaza B CyJeOHOH 3ammTe rpaxJaHcKuX Mpas (Ha
IpHMepE 3710yNOTpebIeH s [IPABOM U HCTEYEHHs CPOKA UCKOBOM JTaBHOCTH) .

Coenad BBIBOL O TOM, 9YTO COBEPIICHCTBOBAaHME 3aKOHOAATENIbCTBA B
rcClenyeMo 061acTy IOMKHO MPOU3BOMUTECS, Ipecieys Leib Haubolee IOIHOM

1 cOaJlaHCHPOBaHHOM 3alUThI IPaKIaHCKUX MPaB.



