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AKTYaJIbHOCTh TeMbl HCCJAEI0BAHMUS OIpPEICIsACTCS TEM, UYTO CTOPOHBI
NPECTaBISIIOT COOOM KJIIOYEBOE 3BEHO B MEXaHM3ME TPakIaHCKOIo IMpoliecca.
UToOBI 3amyCcTUTh 3TOT MPOIECC HEOOXOIUMO HACTYIUICHHE  OIpEIesIeHHBIX
YKU3HEHHBIX OOCTOATENBCTB, MPU KOTOPBIX HACTYIMAET HEOOXOAMMOCThH 3allUThI
CBOMX IpaB. Hampumep, oTel HE IUIATUT CBOMM HECOBEPIICHHOJETHUM JIETSIM
aTUMEHTBhI, TeM cambiM Hapymas CeMeiHbli Koaekc P®; mnocTaBmIMK, HE
UCIIOJTHSISI CBOMX O00S3aTENbCTB 10 JOTOBOPY TIOCTaBKH, HAPYIIAET HOPMBI
['paxxnanckoro 3akoHojarenbcTBa P®, OUpEKTOp MNpEaNpusATHs YBOJBHSET C
paboThl ¢ HapymeHussMu TpyaoBoit konekc PO u tak ganee. Bo Bcex mogo0HBIX 1
MHOTHX JIPYTHX CUTyallUsIX MPOUCXOJUT HAPYIICHUWE WU OCHapUBaHUE HAIIMX
npaB, cBOOOJ WM 3aKOHHBIX MHTEpPecOB. J[Ji1 BOCCTAaHOBJIEHHS CHpPaBEIJIUBOCTH
Mbl oOpamaemcsi B cya. CormacHo Konctutymuu Poccuiickoit ®Denepaiuu
KOKJIOMY TapaHTUpyeTcs cyaeOHas 3amura ero mnpaB U cBobox (cT.46
Koucrutymuu P®). UtoOsl 0OpaTUThCS B CYII, 3a 3alIUTON HapYIIEHHBIX MpPaB U
3aKOHHBIX HHTEPECOB, HYKHO 00JIafaTh TPAKIAHCKOW MPOIECCYyaTbHON
IIPABOCIIOCOOHOCTBIO U J1€ECIIOCOOHOCTHIO. JIUIIb TOIBKO MOce oOpallieHus B Cyq
JIMIO CTAHOBUTCS YYACTHUKOM (CTOPOHOI) Tpa)AaHCKOTO MPOIEcca U HAACNAETCs
OTIpEeJICTICHHBIMHU MPOIIECCYATbHBIMU MPAaBaMHU M 00S3aHHOCTSIMH.

OO0beKTOM HCC/IeI0BAHMS BBICTYMAIOT OOIIECTBEHHBIE OTHOIICHUS B cepe
MPaBOBOTO PETyJMPOBAaHUSI CTAaTyca CTOPOH B HCKOBOM MPOU3BOJICTBE B
rpaxaaHckoM rnpouecce Poccuiickon @enepanuu.

IIpeamerom HCCJIeI0OBAHMS ABJISIFOTCS HOPMBI rpaXJaHCKOTO
MIPOLIECCYANBHOTO 3aKoHoAaTenbcTBa P®, ompenensronue MnpaBoBOE MOJIOKEHUE
CTOPOH B HCKOBOM IIPOU3BOJCTBE B I'PAXKAAHCKOM IIPOLIECCE.

eap BbIMYCKHOW PpadOTbl — pACKPBITH IOHITHE CTOPOH HMCKOBOIO
MPOU3BOJICTBA B IPAXKAAHCKOM IPOIIECCE MYTEM UCCIEAOBAHUSA TAKUX UHCTUTYTOB
IPAXKIAHCKOTO TMPOLIECCYAIbHOTO TMpaBa KaK MHCTUTYT MPOIECCYyaTbHOTO
COy4YacTHs, WHCTUTYT HEHAJJICKAIIECH CTOPOHbI, HMHCTUTYT MPOLECCYATbHOTO

PaBONPEEMCTBA, 0003HAYUTH TpaBa W OOSI3aHHOCTH CTOPOH Kak OOIUX, TaK U



CHELMANbHBIX, @ TaKKe H3YyUYUTh TMPAKTUKYy TMpPUMEHEHUs U pa3paboTaTh
TEOPETUYECKUE ONPEIETIEHUS CTOPOH.

JUig  1OCTMKEHMsI IMOCTABJIEHHOM Wenu ObUIM TMOCTaBJIEHBI CIEAYIOLIUE
B3aMMOOOYCIIOBJICHHBIE 3a/1a4M

- paccMOTpeTh BUABI CYOBEKTOB TIpa)/IaHCKOro Ipoluecca U (opmbl UX
y4acTHsl B IPOLECCE;

- IPOAHAJIU3UPOBATh IMPABOBYIO NPHUPOAY (IMOHATHE) U MPU3HAKA CTOPOH Kak
I'PaKJaHCKO-TIPABOBOM KaTETOPHH;

- OIPENENUTh MECTO MCTLUA M OTBETYMKA B HMCKOBOM IPOU3BOJACTBE B
rpakIaHCKOM IIPOLIECCE;

- NPOAHAJIU3UPOBATH IPOLIECCYAIBHOE COy4aCTHE CTOPOH;

- [POAHAJIM3UPOBATh HEHAUICKAIIETO OTBETYMKA W IPOLECCYAIBHOE
IIPaBOIIPEEMCTBO, YKa3aTh HA UX OTJIMYHE MEXKIY cOo00ii;

- [POAaHAJIM3UPOBATH CYJEOHYIO MpPAaKTUKy 10 TPaXIaHCKUM JejlaM B
KA4eCTBE TPUMEHECHUS.

Peannsanyss HamMe4eHHBIX LE€JIEW M 3a4ad  OCYIIECTBIAJIACh Ha OCHOBE
W3YUYEHHUS IOPUANYECKON JINTEPATYPBIL, IOCBIIICHHOMN 3asIBJIEHHON TEME.

[ToBbilIeHHBI MHTEpPEC K MpoOiieMe CTOPOH B MCKOBOM INPOM3BOJACTBE B
IPAKIAHCKOM IPOLECCE MPOSBILUIA  CIECAYIOIIKME YYEHBIC-IIPOLECCYAIUCTBHI:
E.B.BacbkoBckuii, E.A. Hedenver, MJI. I'ypuu, M.C. llakapsu, M.A. Bukyr,
A.H. Ky36arapos, M.1O. Jle6enes, M.K. TpeyiaukoB u apyrue.

B pabote ucnonb3oBaHbl Tpyabl Takux aBTOpoB, kak: O.B. McaeHnkoBa, A.A.
Hemnues, C.3. Xenernp, 1.B. PemietHnkoBa u 1pyrue, a Takke 3aKOHOIATEIIbHBIC
¥ HOpMaTuBHBIE aKkThl Poccuiickoit denepanuu, MaTepraibl CyJeOHOM MPAKTUKHY.

[Ipn HamuMcaHWM BBIMYCKHOM KBaIM(PUKALMOHHON padOThl HCIOIb30BAIUCH
TaKue MOAXObl U METObl KaK UCTOPUYECKUN U JIOTUYECKUHN, CUCTEMHBIN, aHAJIN3
Y CUHTE3, CPABHUTEIHHO-TIPABOBOM M (hOPMATTEHO-IOPUANICCKHI.

PabGota cocTtouT M3 BBEIEHHUA, TPEX TIJIaB, pa3/IeJ€HHBIX Ha maparpadsl U

3aKJIIIOYCHUA.



OcHoBHOe coaep:xkaHue PadOTHI

I'n1aBa 1 BBITyCKHOM paOOThI MOCBSIIEHA UCCIEIOBAHUIO TAKMX MOHATUI KaK
IPa)XIaHCKHE IPOLECCyaJbHblE OTHOLICHMS, TPAKIAHCKUI Ipolecc, CyOBEKTHI,
BU/JIbI CyOBEKTOB TPaXKIAHCKOTO TpoIiecca U (hOpPMbI UX y4acTHsI B POIIECCE.

IlepBbiii maparpad packpblBaeT TaKHE€ KaTerOpUUM Kak TIpakKAaHCKHE
poLEeCcCyajbHble  NPABOOTHOLIEHUS, TPAXJAHCKUM  MpOIECcC, CYOBEKTHI
IPaKJAHCKOIO MPOLIECCYaTbHOTO MpaBa.

['paxxnaHcKue npoLeccyaIbHbIe OTHOUIEHUS — 3TO OTHOLICHUS MEXKIY CyIOM
Y BCEMHU OCTAJbHBIMH YYACTHUKAMH, KOTOPBIE CKIIAJIBIBAIOTCS B XOJA€ Cy/IeOHOTO
npoliecca IS 3alUThI IPAaB U 3aKOHHBIX MHTEPECOB IPak/laH U OpraHu3anuii. 1o
OJMH M3 BHUJIOB NPaBOOTHOIIEHHH. B pabore yka3aHbl OCHOBHBIE NpPU3HAKU
IPAKJAHCKUX MPOLIECCYaIbHBIX OTHOILUEHUM: a) CBSA3b C KOHKPETHBIM JENIoM; 0)
YpPEeryJaupoBaHbl HOPMaMHu MPOILIECCYAIbHOTO 3aKOHOJATENIbCTBA; B) HaJU4Ue
00s3aTebHOTO0 CYObEKTa — CynAa; ) HepaspbhlBHas CBSA3b Cyda C JAPYTUMHU
YYaCTHHKAMHU Ipoliecca.

['paxkaHckuii poIiecc — 3TO YCTaHOBJIEHHAs 3aKOHOM IpoLeaypa cyAeOHOM
3aIllMTHI PaB, CBOOO/I U 3aKOHHBIX MHTEPECOB IPAKIAH U OpraHU3aLUM.

CyOBeKThl TpakJaHCKOTO MPOIECCYabHOIO IpaBa — 3TO (U3HYECKUE U
IOpUIUYECKUE JIHIa, 00JIaalolnue ClIOCOOHOCTRIO OCYIIECTBIIATh CYObEKTUBHbBIC
npolieccyaibHble TpaBa M HECTU IOopuAnYeckue o0s3aHHOCTU. Takum oOpazom,
CyOBbEKTaMH T'Pa)<IaHCKOI'O MPOIECCYaTbHOTO MpaBa SBIAIOTCS CYy[, FpaKAaHE U
OpraHu3alyy, OOJIaJarolMe MpaBaMU IOPUIUYECKOrO JIMIA, HWHOCTPaHHBIE
rpaxkaaHe, Juua 0e3 rpa’kJaHCTBa U HHOCTPAHHBIE IOPUAMYECKUE JINLA.

TpamunmonHas kiaccuukanus CyObEKTOB IPakJaHCKOTO Mpolecca IEIuT
WX Ha TPWU TPYIIbL: CYJ; JIMIA, YY4aCTBYIOIIHME B Jeie€; JULA, COACHCTBYIOLIUE
OCYLIECTBJICHUIO TPaBOCY M.

Cyn — oOs3aTenpHBI YYaCTHHK TPaXJAHCKOTO IIpolecca, 3TO OpraH
rOCyAapCTBEHHOW BJIACTH, OCYUIECTBISIOIIMN TMpaBocyaue, 03 KOTOpOro
HEBO3MOXKHO pa3zOuparenscTBO nena. OT cyda 3aBUCUT JIBIXKEHHE Jena. Bee

OCTaJIbHbIE CYOBEKTHI COBEPIINAIOT CBOM JEUCTBUS TOj KoHTpojeM cyna. Cyna



OpraHU3yeT W HaIpaBisieT JACHCTBHS YYaCTHUKOB Mpoliecca, COACHCTBYET UM B
peanu3ay CBOMX MPOIECCyATbHBIX TIPaB M 00s3aHHOCTEH. J[J1s oCyIiecTBIeHUS
paBOCYJUsl TOCYJIapCTBO HAJEIWIO CYJl OCOOBIMH BJIACTHBIMH MOJTHOMOYHUSIMHU.
OTH TNOJHOMOYMS periaMeHTUpPOBaHbl KOHCTUTYLMEH, KOHCTUTYIMOHHBIMU U
dbeneparbHBIMU ~ 3aKOHaMH,  ['pakJaHCKUM  MpoIECCYalJbHBIM  KOJIEKCOM
Poccuiickoit ®enepaunn. Cya wumeHem Poccuiickoin @enepanuu MOpU3BaH
3aIMINATh IpaBa U 3aKOHHBIE UHTEPECHI TPaXKJaH U OpraHu3alil.

Jluna, ydacTBylolmHM€ B JieJie, COCTABJISIIOT BTOPYIO TPYIIY CYOBEKTOB
rpaxaanckoro mnpouecca. K maHHoM rpyiie 3akOH OTHOCUT — CTOPOHBI, TPEThUX
JUIL, TPOKypopa, Jull, oOpalaloluxcs B CyJ 3a 3alllUTOM IpaB, CBOOOA U
3aKOHHBIX HMHTEPECOB APYTUX JHI[ WIM BCTYNAIOMIMX B MPOILECC B LEISIX Ja4u
3aKJIIOYCHHMS, 3asBUTENIE M JPYTUX 3aMHTEPECOBAHHBIX JIUIL MO JieJlaM 0CO0O0TO
npous3BojcTBa. JlWilamu, y4acTBYIOIIUMHU B Jielie, CYOBEKTHl T'Pa’kKJaHCKOIO
MPOIIECCA CTAHOBSTCS B MOMEHT BO3HUKHOBEHHUS JieJla W TPUBJICUYCHHUS HX B
MPOLIECC B KAYE€CTBE KOHKPETHBIX YYaCTHHKOB, MNPOLECCYATBHOE ITOJ0KEHUE
KOTOPBIX OMpENENIIeT 3aKOH. ABTOpP YKa3bIBa€T, UYTO OCHOBHOM 3aJayed 3THX
CyOBEKTOB SIBJISIETCS: IOJIb30BAThCSI CBOMMH IMPOIECCYyalIbHBIMU MpaBamMu st
3aIUThl U BOCCTAHOBJICHUSI CBOETO WJIM 4YY>KOTO MaT€pHAIbHOTO MpaBa U HECTHU
npoliieccyanbHbie 00s3aHHOCTH. Vcxons u3 u3ydeHHOU JIuTepaTypbl, 0003HAYCHBI
CHEAYIOLINAE MTPU3HAKH JIUL, YYaCTBYIOIIUX B JETIE:

- OHH JICUCTBYIOT B IPaXJAaHCKOM MPOLIECCE OT CBOETO UMEHH;

- OHU 3alUIIAI0T CBOU WIH UyKUE€ MaTepualibHbIC MTPaBa;

- OHM 3aMHTEPECOBAHBI B UCXOJIE JIea.

B pabote aBTOp yKasas Ha TOBOJIBHO OOMIMPHBIN KPYT MPOLIECCYATbHBIX TTPaB
JIAHHBIX CYOBEKTOB, YTO JEJIAET MX AKTUBHBIMU YYAaCTHUKAMHU TPAKIAHCKOIO
mpoiiecca, CoCOOHBIX OKa3bIBaTh 3HAYMTENIPHOE BIMSHUE HA XOJ TPakIaHCKOTO
CYJIOTIPOM3BOJICTBA IO KOHKPETHOMY JIely, B CBSI3U C 4YeM OHHU OOs3aHbI
JIOOPOCOBECTHO TOJIL30BATHCSI BCEMH IMPEIOCTABICHHBIMU UM MPOIECCYyaTbHbBIMU

IIpaBaMH.



Jlnma, COOEWCTBYIOLIME  OCYIIECTBICHUIO MPABOCYAWS, YKa3aHbl U
paccMOTpEHBI B pabOTe Kak TPEThs rpynma Y4aCTHUKOB IPakJIaHCKOIro Mpolecca.
B pabote aBTOp paccMoTpen U HCCIAEOBaN CIEIYIOUIUX JIHI, COJECHCTBYIOIINUX
OCYILECTBJICHUIO MPABOCYINS: CBUIIETEIIS, KCIIEPTA, CIEHHAIINCTA, IEPEBOAYNKA U
cekpeTapsi cy1IeOHOro 3acefaHusi, OCHOBHOM 3a/1ayeil KOTOPBIX SIBIIAECTCS OKa3aHHE
CONCUCTBUS Cydy HJisi MPaBWIBHOTO, CBOEBPEMEHHOTO W CIIPABEIAJIMBOTO
pa3penieHus] 4yKOro Cropa, TeM CaMblM HUCIOJHHUTh CBOM TPa)XAAHCKWW JIOJIT.
JlanHbIe CyOBEKTHI MPUBJIEKAIOTCA B TPaXIaHCKUUN MpOIEecC MO UHUIMATUBE Cylia
U JMI, YYacTBylolux B Jene. Takum o00pa3oM, JuIa, COJEHCTBYIOLINE
OCYILECTBJICHUIO NPABOCYUs, UMEIOT CIEAYIOIINE MPU3HAKU:

- OHHU 3allMIIAI0T HE CBOU MPaBa U 3aKOHHBIE HHTEPECHI;

- OHM HE€ UMEIOT HU MAaTEPHUAJIbHOW, HA MPOLECCYATbHON 3aMHTEPECOBAHHOCTH
B HUCXOJIE JIeNla, TaK KaK WX 3aUHTEPECOBAHHOCTH COCTOUT B TOM, YTOOBI JIOHECTH
JI0 cyJla T€ CBEICHUSI, KOTOPBIMH OHU 00JIa1aI0T;

- OHU MPUBJIEKAIOTCA K MPOLIECCY TT0 NHUIIUATUBE Cy/a U JIUL], yYACTBYIOIIUX B
JleJie, TO €CTh CaM CBUJETENb IO CBOEH MHULMATUBE HE MOXKET BCTYIIUTH B JEJO
JUISL a4y TIOKa3aHuM, JTMOO0 SKCIEPT MO CBOEH MHUIMATUBE HE MOXKET BCTYIUTH B
JIEJI0 111 TaY 3aKITFOUCHHUS.

Bropoii maparpad TmiepBOil TIVIaBbI aBTOp TMOCBATHJI BUIaM CyOBEKTOB
IPa)KJaHCKOTO MPOLIECCa U PACKPHLIT (POPMBI UX y4acTHsI B IPOLECCE.

Cyna, kaKk CyOBEKT TPaKIaHCKOTO MPOIECCyaIbHOTO TpaBa JCIHUTCS Ha JBa
BUJA: CyAbl MEPBOM HWHCTAHIMHU, PACCMATPUBAIOIIME TPAXKIAHCKUE Jena I0
CYIIECTBY M CyJbl ANeIUIAIMOHHOW, KACCAIMOHHOM W HAA30PHOM WHCTAHIUH, K
KOMITETCHIIUM KOTOPBIX OTHOCHUTCS TPOBEpPKA 3aKOHHOCTH W OOOCHOBAHHOCTH
pEILICHUM, TPUHATBIX HUXKECTOSIMMH cyaamu. llomHoMouusa cyna peanusyroT
CyAbd, WX NPABOBOE MOJIOKEHUE 3akpemieHo B KoHctutyuunun Poccuiickoi
®enepanuu, B Oeaepanbaom KonctutyrnmonHoM 3akoHe «O cyaeOHON cucteme
Poccuiickoit @enepaunn» u B 3akoHe PD «O craryce cyneit B Poccuiickoii
denepanun». ABTOp yKaszajl, KaKUMU HOPMATUBHBIMU IPAaBOBBIMH aKTaMU

PYKOBOJCTBYETCSI CyAbsl MIPU PACCMOTPEHUHU U Pa3pEIIEHUN rpaxaaHckux aen. K



HUM oTHOcATCA: Koncturyuuss PO, mexaynapoansie noropopa PO, I'paxxnanckuil
npoueccyanbHblii kKojgekc P®, koaekcsl MmatepuanbHOro mnpasa (I'paxkmaHckuit
kojekc P®D, Cemeiinbiii kogekc PO, Tpynosoit konexkc P, KunuiiHblid KOACKC
P®, 3emenbubiii komexkc P® wu gpyrue) u napyrue (enepanbHble 3aKOHBI,
npuHuMaemeble B cootBeTcTBuU ¢ ['TIK PO.

Crnenyromue BUAbI, KOTOPbIE PACCMOTPEHBI aBTOPOM — 3TO CTOPOHBI, TPETHU
T, 3asBUTEIM M 3aWHTEPECOBAHHBIC JIMIIA TIO JIeJlaM 0COo00TO MPOW3BOICTBA;
MIPOKYPOP; OpPraHbl FOCYAAPCTBEHHON BJIACTH, OPraHbl MECTHOTO CaMOYIIPaBIICHHUS,
OpraHu3alvy U rpakJIaHe.

CTOpOoHBI — OCHOBHBIE JIMIA, Yy4acTByrommue B geine. OHM  SBIAIOTCS
CyOBEKTaMH CIIOPHOTO MATE€pPUATIBLHOTO MPABOOTHOIIECHHUS, YYaCTBYIOT B MPOIIECCe
OT CBOETO MMEHU U B CBOMX MHTEpPECAX, OHM PABHOIPABHBI, HA UX UM BBIHOCHUTCS
CyleOHOe pellieHue, MEXAYy HHUMH paCHpeleNsaioTcs CyneOHbIe PacXoJibl.
CropoHaMu B TpaXIaHCKOM IIPOIIECCE SIBIIIIOTCS HCTEl] M OTBETUMK. McTiom
SABJISIETCS JIMIO, OOpaTUBIIEECs B CYJl C MCKOBBIM 3asiBIICHHEM, a TaKXe JIUIIO, B
MHTEpecax KOTOPOTo JEJO HAa4yaTo MO 3asBJICHUIO JIUI, OOpaTHBIIMXCS B CY[ 3a
3alUTOM TIpaB, CBOOOJ M 3aKOHHBIX HMHTEPECOB Jpyrux Juil. OTBETUHUKOM
ABJIIETCSI JIUI0, K KOTOPOMY HCTEIl TPEIBSBISET CBOM HCKOBBIE TPEeOOBaHUSI.
(ITompoOHoe wuccmeoBaHUE CTOPOH aBTOP OCBATWI BO BTOPOW TJIaBe JaHHOM
paboThI)

Tpetrbu nuia — 3T0 CyOBEKTHl IPAKIAHCKOTO MPOIECCa, BHICTYIMAIOIINE OT
CBOEr0 MMEHM B y>K€ HAuaBIIMICS MO MHUIIMATUBE CTOPOH Mpoliecc, 00J1aarone
Kak MaTepUaIbHO-TIPABOBOM, TaK " MPOLECCYATBHO-TTPABOBOM
3aMHTEPECOBAHHOCTHIO B UCXOJIE ena. B paboTe uccienoBansl Ba BHIa TPETHHX
nuil, ykazaHHbeiX B ['TIK P® — 310 Tperbu nuia, 3asBASIONIME CAMOCTOATEIBHBIE
TpeOOBaHMSI OTHOCUTENBHO TmpeameTa cmopa (cT.42) W TpeTbu JHIA, HE
3aSIBIISIIONIUX  CAMOCTOSATENBHBIX TPEOOBaHUN OTHOCUTEIHLHO TIPEIMETa Cropa
(cT.43), 1 IpUBEIEHBI TPUMEPHI KAXKIOTO BUJIa TPETHUX JIUII.

Crnenytomuii BUJ, Ha KOTOPOM aBTOpP OCTAHABJIMBAET CBOE BHHUMAaHUE — 3TO

3asBUTCIIb HWJIKM 3aWHTCPCCOBAHHOC JIMIIO. IIo nemam ocoboro IMponu3BOACTBA B



CBA3M C OTCYTCTBUEM HCKa BMECTO HCTLA BBICTYNAET 3asBUTENb. 3asiBUTEIb
NOJIB3YETCSl IpaBaMU KCTLA, 33 UCKIIFOYEHHEM CIELUAaJIbHBIX MPaB, XapaKTepPHBIX
TOJILKO HICKOBOMY IIPOU3BOJCTBY. Jlera 0co0oro mpou3BoJCTBa pacCMaTpUuBalOTCA
Y Pa3pelIaroTCs CyI0OM MO OOIIKUM MPaBUIIaM UCKOBOI'O ITPOU3BOCTBA.

Janee B paboTe pacCMOTPEHBI M UCCIIEI0BAHbl IPEICTABUTEND IIPOKYPATYPHI
P®, oprasel rocygapCTBEHHOM BIACTM W  MECTHOIO  CaMOYIIPABIICHUS,
OpraHu3alyiy U TrpaxaaHe. JesaTeqbHOCTh MPOKYypOpa, OPraHOB rOCYAAPCTBEHHON
BJIACTU M MECTHOI'O CAMOYIPABJICHMS, OpPraHU3alliid U IPaXkJaH, Y4aCTBYIOIIUX B
cyaeOHOM pPacCMOTPEHHUH nen, onpeaensieTcs poLEecCyalbHbIM
3akoHoAaTenbCcTBOM Poccuiickorn ®enepannn. Kak yka3piBaeTr aBTOp CBOH
IIOJIHOMOYHSI TIPOKYpOp, OpraHbl TI'OCYJApCTBEHHOM BJIAaCTM M MECTHOIO
CaMOYIIpaBJI€HUs, MO YYacTUI0O B TPaXKJIAHCKOM IIpollecce€ B Cyaax oOmieu
IOPUCIUKIIMY, PEaJU3yIOT B IBYX pa3rpaHUyeHHbIX (popmax:

— b0 myTeM oOpalieHuss B CyJ C 3asBICHUSIMH B MOPSAJIKE HCKOBOIO
NPOU3BOJACTBA WJIM IO JeJlaM, paccMaTpUBaeMbIM B MOpSAKE 0COOOTO
IIPOU3BOJICTBA;

— 1100 MyTeM BCTYIUIEHUS B MPOLECC, YK€ HAYaThl 110 MHULMATUBE JPYTUX

JML, Ui Ja4d 3aKJIFYEHUS B LENSAX OCYLIECTBIEHHUS BO3JIOKEHHBIX Ha HErO
ITOJTHOMOYUH.
[Ipn oOpameHun B cyJ NOPOKypOp W MHBIE JMIA, Y4YacTBYIOIIUE B JIEIE,
npUoOpeTaloT MpaBa CTOPOH, KPOME IpaBa 3aKJII0U4aTh MUPOBOE corjaiieHue. B
cillydae OTKa3a OT MCKa CyJ MPEKpalaeT MPOU3BOACTBO MO AENy, TOJBKO E€CIH
UCTEI CaM OTKa3bIBAETCS OT UCKOBBIX TPEOOBAHMIA.

A opraHumzanMM M TpaXKJaHE BIIPaBE YYacTBOBATh TOJIBKO B OJHOU
npoleccyaibHOM popMe — ITO ToJa4a UCKOBOTO 3asiBJICHUs (3asiBJICHUSI) B CyJ OT
CBOETO UMEHH, HO B 3alIUTY IpaB, CBOOO M 3aKOHHBIX MHTEPECOB JIPYTUX JIUIL IO
UX Mpoch0e UM HeolpeneIeHHOro kpyra jull. Kak yka3siBaeT aBTOp UCKIIOUEHHE
U3 MpaBWJia COCTABJISET MOJava HCKOBOIO 3asiBIICHUA (3asBJICHUS) B 3allUTy

3dKOHHBIX MHTCPCCOB HGI[CCCHOCO6HOFO HJIM HCCOBCPHICHHOJICTHCTO I'PAKAdHHNHA



HE3aBHCHMO OT TMPOCHOBI 3aMHTEPECOBAHHOIO JIMLA WM €ro 3aKOHHOTO
npeactaButesns (4.1 ct.46 I'TIK PD).

B pabote Tak e 0003Ha4eHbl U PACCMOTPEHBI 0053aTeNIbHbBIE YCIOBUS, TIPU
KOTOPBIX CyOBEKTHI MOTYT Y4acTBOBATh B IPaXKAAHCKOM MPOIECCEe — 3TO HaTU4He
y  CYOBEKTOB TMPOLECCYaIbHOW  MPaBOCIOCOOHOCTH W  MpOLECCyalbHOU
JeecrnocoOHOCTH. B mpoTHBHOM ciydyae OHM HE CMOTYT BCTYNHTh B
IIPOLIECCYaANIbHBIE OTHOILICHHUS.

['paxxgaHckas mpoleccyaibHas MpaBOCIOCOOHOCTh — 3TO CHOCOOHOCTD JIMIIA
UMETh TpaXJaHCKHE TpoIecCyalbHble MpaBa U 00s3aHHOCTU. [‘pakgaHckas
npoleccyanbHasi MpPaBOCIOCOOHOCTh NPHU3HAETCS B PaBHOW Mepe 3a BCEMU
rpaXkJ1aHaMd W OpraHu3alUsIMH, OOJaJaIOUMHU COTJIACHO 3aKOHOJIATEIbCTBY
Poccuiickoit denepaiuu nmpaBoM Ha CyJeOHYIO 3aIUTY MpaB, CBOOOI M 3aKOHHBIX
untepecos (cT.36 I'TIK P®). V rpaxnan npaBocnocoOHOCTh HACTYMAET B MOMEHT
poxneHus u mpekpamiaercs cmeptbio (ct. 17 'K P®). V opranuzamnum kak
IOPUIUYECKOTO JIMIA, MPAaBOCIOCOOHOCTh HACTYNAeT C MOMEHTa €€ CO3JaHMs U
IPEKpalaeTcss B MOMEHT BHECEHMs 3aliCH 00 €€ HCKIIOYEHUM M3 €IUHOTO
rocyJapCTBEHHOro peectpa ropuandeckux aul (m.3 ct.49 'K PO).

I'paxknanckas mpoleccyaibHas JeecrnocOOHOCTh — 3TO CIIOCOOHOCTH JIHIlA
CBOMMM JICMCTBUSMHU  OCYILECTBJIATH IPOLECCYaAJbHbIE IIpaBa, BBIIIOJIHATH
npoleccyanbHble 00S3aHHOCTH U MOPYYaTh BEACHHUE Jiea B CyJIe MPEICTABUTEIIO.
['paxknaHckas mpoleccyainbHas AeeclioCOOHOCTh MPUHAJIEKUT B TIOJTHOM 00beMe
rpakJjaHaMm 1 opranusanusam u 3akperieHa B ¢t1.37 I'TIK PO.

Bropas rsaBa  BbIMYCKHOW pPaOOThl  HEMOCPEACTBEHHO IOCBSIIEHA
CTOpPOHaM HMCKOBOI'O IPOM3BOJCTBA B TIpakJaHCKOM mnponecce. CTopoHamu B
IPAXKIAHCKOM TPOLIECCE SBIAIOTCA MCTEL U OTBETYMK. AHAIW3 MUMEIOLIUXCS B
HAy4YHOU JINTEPAType ONPENEIICHUN NCTLA U OTBETYMKA IIO3BOJINII aBTOPY BBIBECTH
CJIEAYIOIIME ONPENEICHNs UCTLA U OTBETUMKA!

UcTell — 53TO JUIO, KOTOpPOE IMpeAnoiaraer, 4YTro €ro CyObEeKTHUBHbIE

MaTepHuaIbHBIC MTPaBa U 3aKOHHBIE HHTEPECH HAPYIIECHBI U MIOATOMY OOpaIaeTcs B



CyId 3a 3allUTOM CBOMX CYOBEKTHBHBIX MAaTEpHUATbHBIX MpPaB U OXPaHIEMBIX
3aKOHOM MHTEPECOB;

OTBETYHK — OTO JIMIO, KOTOpPOE OTBEYaeT Ha MCKOBbIE TpeOOBaHUS,
yKa3aHHbIE  KCTIIOM B HCKOBOM 3asiBICHUM M SIBISIETCS MPEANOIaracMbIM
HapyLIUTENIEM ero CyObEeKTUBHBIX MaTepHAIIbHBIX MIPaBa M OXPaHAEMBIX 3aKOHOM
MHTEPECOB.

YuauteiBasi 0coboe MECTO U POJib, KOTOPYIO 3aHUMAIOT MCTEI] U OTBETYHK B
rpakJaHCKOM IIPOLIECCE, B OTAEIBHOM maparpade paboTsl ObUIM PACCMOTPEHBI Kak
oO1I1e rmpaBa CTOPOH, TaK U CIIEUAIbHBIC MTPaBa, KOTOPbIE MPUCYIIE TOIBKO HCTILY
U OTBETYHKY.

PaccmoTtpensl, uccienoBaHbl U MPOAHAIM3UPOBAHBl TAKME HMHCTUTYTHI Kak
WHCTUTYT TPOIECCYaTbHOTO COYYacCTHsl, MHCTUTYT HEHAAJEKAIEro OTBETUMKA,
MHCTUTYT TPOLIECCYAIbHOTO MPAaBONPEEMCTBA, 0€3 KOTOPHIX HE MOTYT OOOMTHUCH
Ipa)1aHCKHE MPOLECCyaIbHbIE TPABOOTHOLIEHMUS.

Korja oJHOBpeMEHHO B JieJie y4acTBYIOT HECKOJIBKO JIUI] HA CTOPOHE MCTIA
U (MIM) OTBETUMKA HTO Ha3bIBaeTCs IpoLEecCyajbHOE coydacTtue. MHTepecs
COYYaCTHUKOB HE [IOJDKHBI TMPOTUBOPEUUTH IPYT APYry. ABTOPOM TPHUBEACH
OpUMep MAcCHUBHOIO COY4YacTHsl, KOIJa CO CTOPOHbI OTBETYMKA BBICTYMAIOT
HECKOJIBKMX JHI. Take paccMOTpEH MpuUMep, KOrjaa MepBOHAYaIbHBINA HCTEL B
XOJIe TPOoIlecca MOXKET CTaTh M OTBETYMKOM, B CIIydae MOJa4d BCTPEYHOTO MCKa
NEpPBOHAYAJIbHBIM OTBETYMKOM, U CyJA YJOBJIETBOPUT BCTPEYHOE MCKOBOE
TpeboBanre. B paboTe mnpuBeneHbl Marepuangbl CyqeOHOW MPaKTUKU IO
IpOIeCCYaIbHOMY COy4YacTHIO, HEHA IekKaIleMy OTBETUHKY.

B pabGote oTmMeueHo, UTO eciii MpOoIeCCyalbHOE COydyacTHe JTOMYCKaeTCsl Kak
CO CTOPOHBI UCTIAa ¥ OTBETYMKA, TO 3aMEHa HEHaJIeXkalleil CTOPOHBI JOMYCKaeTCs
TOJILKO CO CTOPOHBI OTBETUMKA. B CBSI3U C ueM, aBTOpP CUMUTAET, YTO JOJKEH OBITH
BbIJIEJICH U HEHAJIeKAIUN UCTell. DTO COKOHOMHT BpeMs Cy/la U CTOPOH.

Ecnu xe nporieccyanbHble MpaBa U 0053aHHOCTH MEPEXOAT OT OJHOTO JIMIIA
K JPyrOoMy, 3TO Ha3bIBA€TCS MPOLIECCyalIbHBIM MpaBomnpeeMcTBOM. MccnenoBanue

9TOro MHCTUTYTA IIOKa3aJ0, 4YTO IMPOLHECCYATIbHOC ITPaBOMPECEMCTBO JOIIYCKACTCA B



0001 cTamuu TpakIaHCKOro Tporiecca. B paboTe mpuBEeneHb OTIMYUTEIHHBIC
YEpThI MPOLECCYATBLHOIO MPABONPEEMCTBA OT HEHAJJIEKAIIEH CTOPOHBI.

YyuthiBas 0c000€ MECTO M POJib, KOTOPYIO 3aHUMAIOT HCTEIl U OTBETUHK B
TpaXXIaHCKOM TIpoIiecce, B OTACIbHOM maparpade paboTsl ObLIM pacCMOTPEHBI Kak
oO1ue mpaBa CTOPOH, TaK U CHEIMaIbHbIE PaBa, KOTOPbIE MPUCYIIE TOIBKO UCTILY
U OTBETUHUKY.

B pabote npuBeneHsl mMaTepuandbl CyAeOHOM MPAKTUKU IO TPaxAaHCKOMY
mpolieccy.

B cBs3u ¢ 4em, aBTOp cuuTaeT, 4TO BCE ATU (PAKTOPHI U OOYCIABIUBAIOT
0c000€ MECTO CTOPOH CPEY UHBIX JIUL], YH4aCTBYIOIIUX B JIETIE.
B Tpetbeii ri1aBe paboThl 0003HAYEHBI HEMOCPECTBEHHO CTAJIMH TPAXKIAHCKOTO
mpoiiecca — OT MOJIaud MCKOBOTO 3asiBJICHUSI JO BBIHECEHHS CYIOM pEIICHUS.
ABTOpOM MOKa3aHbl BCE MOIIArOBBIE JEHUCTBUS CyJla MEPBOM MHCTAHIIMM, MOCIE
TOTO KaK TPpaKJaHWHOM TIOJIaHO MCKOBOE 3asiBiieHue. 1) B Tedenuwe msatu aHel,
MOCJ€ TPUHSATHUS MCKOBOTO 3asBJICHUS, CYAbS BBIHOCUT OIpEJCICHUuEe, Ha
OCHOBAaHHMHM KOTOPOTO BO30yXkmaeTcsi rpaxkiaaHckoe neno. C 3Toro MomMeHTa
TPKJIAHUH TMPEANON0KHUTEIBHO CTAHOBUTCSA MCTIIOM, a JIULO, KOTOPOE yKa3aHO
UM, TPEANOJIOKHUTENIbHO sBisieTcss oTBeTyukoM. 2) Ilocrme Bo30ykneHus
IPpaXKIAHCKOTO Jena, CyJ MEepEeXOAUT KO BTOPOM CTaJWM MpolLecca — MOATOTOBKA
nena K cyaeOHoMy pa3OupaTenbCTBY, O YEM TaKyKe BBIHOCUTCS OIpe/esIeHUE Ccya.
3) Tpetbsi cTtagusi — Ha3HAUYCHHE Jella K cylaecOHoMy pa3ouparenbctBy. Cynbs
BBIHOCUT ONpENEJIEHUE O Jare, BPEMEHM M MECTE€ NPOBEICHUS CyAeOHOro
3acenanusi. 4) WM dyerBepras cTagus — 3TO BBIHECEHHE CYAOM pEIIEHUS O
MPU3HAHUU UJIU 00 OTKA3€ B MCKOBBIX TPEOOBAHUSIX UCTIIA.

B 3aki1r0ueHun BBIJICICHBI CJICTYIONINE MPOBEICHHBIC UCCIICIOBAHUS:

BO-TIEPBBIX, BUBI CYOBEKTOB IPAKIAHCKOTO TMporecca U POPMbI UX y4aCTHUs
B miporiecce. K cyObekTaM rpaskJaHCcKOro Mporiecca OTHOCSTCS:

1) cyn — oOs3aTeNnbHBI YYaCTHHUK TPaKIAHCKOTO IMpoliecca, HaaeleHHBIN

BJIACTHBIMH ITOJIHOMOYUSIMU,



2) nMIa, Yy4YacTBYIOLIME B J€JI€ — 3TO CTOPOHBI — OCHOBHBIE YYaCTHUKHU
IFPAKIAHCKOIO  MPOLECCa, TPETbH JIMLA, 3asBISIOIIME  CAaMOCTOSITEIbHBIC
TpeOOBaHUSI OTHOCUTEIBHO NpEeaMETa CIOpa; TPETbU JIMLA, HE 3asBIISIONINE
CaMOCTOATENIbHbIE TPEOOBAHMS OTHOCHTEIBHO MpEAMETa CIopa; 3asBUTENH U
3aMHTEPECOBAHHBIE JIMIIA;  MPOKYpOp; OpraHbl TOCYJApCTBEHHOH BIIACTH U
MECTHOT'O CaMOYIIPaBJICHUS;

3) ymmua, CONEHCTBYIOIIME OCYIIECTBICHUIO IPAaBOCYIUS — ITO CBUACTEID,
AKCIEPT, CHEIUAIIUCT, IEPEBOTUUK, CEKPETApPh CYJAEOHOT0 3aceqaHMsl;

BO-BTOPBIX, B pa0OTE PacKphIThl 0COOEHHOCTH IIPABOBOr'O MOJIOKEHHUSI CTOPOH
KaK OCHOBHBIX JIUIl UICKOBOT'O MPOU3BOJICTBA, YUTO COOTBETCTBYET NOCTABICHHBIM B
paboTe 1ensIM U 3a7a4dam;

B-TPETHUX, B HACTOSIIEH paboTe BBIBEACHBI CIEAYIOLIUE ONPEACIICHHs UCTLA
Y OTBETYHKA!

ucrey — O3TO JIMIO, KOTOPOE MPEAINOoNaraeT, 4YTo €ro CyObEKTHUBHBIC
MaTepHualbHbIE ITPaBa U 3aKOHHBIE MHTEPECHI HAPYILIEHBI U MIO3TOMY OOpalaercs B
Cyl 3a 3allMTOM CBOMX CYOBEKTHBHBIX MAaTEpUaJbHBIX IPaB U OXPaHIEMBIX
3aKOHOM MHTEPECOB;

OTBeTYMK — D3TO JIMIO, KOTOPOE OTBEYaeT Ha MCKOBbIE TpeOOBAHMUS,
yKa3aHHbIE  MCTIOM B HWCKOBOM 3asIBICHUM H SBISIETCA IPEANOIaracMbIM
HapyILIUTENb €ro CyObEKTUBHBIX MaTEPHAIbHBIX MPaBa U OXPAHIEMBIX 3aKOHOM
UHTEPECOB;

B-UETBEPTHIX, B pa0OTE HCCIIEOBAHbl TAKUE UHCTUTYTHI, KaK MPOLECCYATbHOE
coydacTue, HEHaJJIeXKallluii OTBETYMK U INPOILECCyalbHOE INPaBONPEEMCTBO, 0€3
KOTOPBIX HE MOXKET 000NTHUCH IPaskJaHCKOE MPOIIeCCyalIbHOE MPABOOTHOILIEHHUE.

[Io mumo »storo, B pabore mnpemioxkeno ct. 41 I'TIK P® «3amena
HEHAJUIeKAIEro OTBETYMKa» NEPEHMMEHOBAaTh KakK «3aMeHa HeHaJuleKalen
CTOPOHBI», YTOOBI C3KOHOMHUTH BpeMS Cyda M JIMI, YYacTBYIOLIUX B Jeje, U
U3JI0KHUTH B cienyromen pepakuuu: «CyJ, yCTaHOBUB MPHU MOATOTOBKE Jeia WA
BO BpeMsl €ro pa3dupaTesibCTBa B CyZe MEePBOM MHCTAHIIMM, YTO UCK MPEIbSBICH

HE TE€M JIMIIOM, KOTOPOMY MPUHAJJICKHUT TIPaBO TpeOOBaHUS, WK HE K TOMY JIUILY,



KOTOpPOE JTOJKHO OTBEYaTh IO HCKY, MOXKET C COTJlacusl MCTLA, HE MpeKpamias
Jiena, JOMYCTUTh 3aMEHY MEPBOHAYAIBHOIO MCTLA WJIM OTBETYMKA HAJUIEKALUM
UCTIIOM WJIM OTBETUYHUKOM.

Ecin ucren He coriaceH Ha 3aMEHy €ro JPYTHM JIMIOM, TO 3TO JIMLIO MOXKET
BCTYIIUTh B JIEJI0 B KAa4E€CTBE TPETHETO JIUIA, 3asBISIOLIETO CaMOCTOSATEIbHbIE
TpeOOBaHUS Ha MIPEAMET CIOPA, O YEM CYyJI U3BEIIAET JaHHOE JIUIIO.

Ecnu ucrten He cOrIaceH Ha 3aMEHy OTBETUMKA APYTHMM JMLOM, CYJl MOYET
IPUBJIEYb 3TO JIUIO B KAYECTBE BTOPOTO OTBETUMKA.

ITocne 3ameHbl HeHaAICKaIIISH CTOPOHBI PACCMOTPCHUC ACJIa IIPOU3BOAUTCS C
caMoro Haqana.»l
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